
sale of the Premises or any part thereof, should any be realized; and in the event of an Event of 
Default hereunder, if no sale be made, then the Grantor hereby undertakes and agrees to pay the 
reasonable cost of such services rendered to the Trustees. If from time to time more than one 
Trustee or substitute trustee (as hereafter provided) shall have been appointed hereunder, then 
any one of the Trustees or substituted trustees may act for all such Trustees andlor substituted 
trustees. The Trustees may act hereunder and may sell and convey the Premises or any part 
thereof under the power granted by this Deed of Trust, although the Trustees have been, may 
now be and may hereafter be, officers, attorneys or agents of the Beneficiary. 

2. Trustee Substitution. The irrevocable power to appoint a substitute trustee 
or trustees hereunder is hereby expressly granted to the Beneficiary, to be exercised at any time 
hereafter, without notice and without specifying any reason therefor, by filing for record in the 
office where this Deed of Trust is recorded, a deed of appointment, and said power of 
appointment of successor trustee or trustees may be exercised as often as, and whenever, the 
Beneficiary, in its sole discretion, deems it advisable. The exercise of said power of 
appointment, no matter how often, shall not be an exhaustion thereof, and upon the recordation 
of such deed or deeds of appointment, the trustee or trustees so appointed shall thereupon, 
without any further act or deed of conveyance, succeed to and become fi~lly vested with 
identically the same title and estate in and to the Premises hereby conveyed, and with all the 
rights, powers, trust and duties of their, his, her or its predecessor in the trust hereunder, with like 
effect as if originally named as trustee or as one of the trustees hereunder. 

3. Excul~ation of Trustees. The Trustees shall be protected in acting upon 
any notice, request, consent, demand, statement, note or other paper or document believed by 
them to be genuine and to have been signed by the party or parties purporting to sign the same. 
The Trustees shall not be liable for any error ofjudgment, nor for any act done or step taken or 
omitted, nor for any mistake of law or fact, nor for anything which they may do or refrain from 
doing in good faith, nor generally shall any of the Trustees have any accountability hereunder 
except for his, her or its own individual willful default. 

ARTICLE IV 
MISCELLANEOUS PROVISIONS 

1. Gender, Number. Successors. Assiens; Headings. The obligations, 
covenants and agreements herein contained shall bind, and the rights, benefits and advantages 
herein granted shall inure to, the patties hereto and the respective heirs, executors, 
administrators, successors and assigns of the parties hereto. Whenever used, the singular number 
shall include the plural, the plural the singular, and the use of any gender shall be applicable to 
all genders. The headings used herein are inserted only for convenience of reference and in no 
way define, limit or describe the scope or intent of this Deed of Trust or of any particular 
paragraph or section hereto. 

2. w. Any notice, demand, statement or request required under this 
Deed of T ~ s t  shall he in writing and shall be deemed to have been given or made (i) when 



personally delivered or sent by hand delivery or recognized overnight courier, such as FedEx, 
with confirmed delivery, or (ii) tluee (3) business days after such notice, demand or request is 
deposited in the U.S. Postal System, by registered or certified mail, first class postage prepaid, 
return receipt requested, addressed to the addresses set forth below, whether or not actually 
received or accepted by the addressee. Any of the parties may change their address or to whom a 
copy should be sent by specifying such change(s) in a written notice to all other parties, given in 
accordance with the provisions hereof, such change of notice to be effective ten (10) days after 
receipt thereof. 

If to Purchaser: 

[To Be Provided] 

With a copy to: 

[To Be Provided] 

If to Beneficiary: 

Office of the Deputy Mayor for Planning and Economic Development 
Attention: [To Be Provided] 
1350 Pennsylvania Avenue, N.W. 
Suite 3 17 
Washington, D.C. 20004 
Phone: (202) - 
Fax: (202) - 

With a copy to: 

Office of the Attorney General of the District of Columbia 
1100 15th Street, N.W., Suite 800 
Washington, DC 20005 
Phone: (202) - 

Fax: (202) - 

Attention: Commercial Division. Real Estate Section 

3. Governing Law. This Deed of Trust shall be governed by and construed 
in accordance with the laws of the District of Columbia. 

4. m. The Grantor represents and warrants that (i) the initial amount of 
the indebtedness evidenced by the Note is more than $1,000, Grantor is a corporation, 
partnership or other entity, and the loan is made for the purposes of carrying on a business or 
commercial activity or for investment purposes within the meaning of D.C. Official Code $ 28- 
3301 (2001 Ed.), and (ii) as of the date hereof, Grantor has no defense to any action or 



proceeding to enforce the Note or this Deed of Trust or the security provided by this Deed of 
Trust. The foregoing representations and warranties are made with the intent that the 
Beneficiary and Trustees rely thereon. 

5 .  Time. Time is of the essence of this Deed of Trust of every covenant and 
provision hereof. 

6. Severabilitv; Entire Agreement; No Oral Waiver. If fulfillment of any 
provision hereof or any transaction related hereto or to the Note, at the time performance of such 
provision shall be due, shall involve transcending the limit of validity prescribed by law, then 
ipso facto, the obligation to be fulfilled shall be reduced to the limit of such validity; and if any 
clause or provision herein contained, other than the provisions requiring the Grantor to pay its 
obligations under the Note, operates or would prospectively operate to invalidate this Deed of 
Trust in whole or in part, then such clause or provision only shall be void, as though not herein 
contained, and the remainder of this Deed of Trust shall remain operative and in full force and 
effect; and if such clause or provision requires the Grantor to pay its obligations under the Note, 
then at the option of the Beneficiary, the entire unpaid amount of the Note, with all unpaid 
interest accrued thereon and all other unpaid indebtedness secured by this Deed of Trust shall 
become due and payable. Grantor confirms that this Deed of Trust, the Note and the other Loan 
Documents contain all of the agreements among the Grantor and the Beneficiary concerning the 
indebtedness secured hereby, that the Note, this Deed of Trust and the other Loan Documents are 
intended to be an integration of all prior and contemporaneous agreements or undertakings 
between said parties, and that there are no promises, agreements, conditions, undertakings or 
representations, oral or written, express or implied, between said parties other than as therein set 
forth. This Deed of Trust may not be waived, amended, changed, modified or discharged except 
by an instrument in writing, signed by the party against whom enforcement of any such waiver, 
amendment, change, modification or discharge is sought and delivered to the other party. 

7. Covenants Bindine on the Premises. All covenants hereof shall NII with 
and be binding on the Premises until this Deed of Trust shall be released of record. Any 
subsequent owner of the Premises shall be subject to the lien, operation and effect of each of this 
Deed of Trust. 

8. Jurisdiction: Venue. Grantor irrevocably submits to the jurisdiction of any 
state or federal court sitting in the District of Columbia over any suit, action, or proceeding 
arising out of or relating to this Deed of Trust, the Note or any of the other Loan Documents. 
Grantor irrevocably waives, to the fullest extent permitted by law, any objection that Grantor 
may now or hereafter have to the laying of venue of any such suit, action, or proceeding brought 
in any such court and any claim that any such suit, action, or proceeding brought in any such 
court has been brought in an inconvenient forum. Final judgment in any such suit, action, or 
proceeding brought in any such court shall be conclusive and binding upon Grantor and may be 
enforced in any court in which Grantor is subject to jurisdiction by a suit upon such judgment, 
provided that service of process is effected upon Grantor as provided in this Deed of Trust or as 
otherwise permitted by applicable law. 



9. WAIVER OF JURY TRIAL. THE GRANTOR HEREBY COVENANTS 
AND AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE ARISING UNDER OR 
WITH RESPECT TO THE NOTE OR THIS DEED OF TRUST TRIABLE BY A JURY AND 
WANES ANY RIGHT TO TRIAL BY JURY WITH RESPECT THERETO FULLY TO THE 
EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST. THE 
FOREGOING WANER IS GIVEN KNOWINGLY, VOLUNTARILY AND 
INTENTIONALLY BY THE GRANTOR AND THIS WAIVER IS INTENDED TO 
ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH 
THE RIGHT TO A JURY TRIAL WOULD OTHERWISE ACCRUE, INCLUDING, 
WITHOUT LIMITATION, ANY OTHER STATEMENTS OR ACTIONS OF THE 
BENEFICIARY. THE GRANTOR ACKNOWLEDGES THAT THIS WAIVER IS A 
MATERIAL INDUCEMENT FOR THE BENEFICIARY TO ACCEPT THE NOTE AND THIS 
DEED OF TRUST, AND THAT THIS WAIVER SHALL BE EFFECTIVE AS TO THE NOTE 
AS IF FULLY INCORPORATED THEREIN. BENEFICIARY IS HEREBY AUTHORIZED 
TO SUBMIT A COPY OF THIS DEED OF TRUST TO ANY COURT HAVING 
JURISDICTION OVER THE SUBJECT MA'rTER AND THE PARTIES HERETO, SO AS TO 
SERVE AS CONCLUSIVE EVIDENCE OF THE WAIVER BY THE GRANTOR OF THE 
RIGHT TO JURY TRIAL. FURTHER, THE GRANTOR HEREBY CERTIFIES THAT NO 
REPRESENTATIVE OR AGENT OF BENEFICIARY (INCLUDING BENEFICIARY'S 
COUNSEL) HAS REPRESENTED, EXPRESSLY OR OTHERWISE, TO THE GRANTOR 
THAT BENEFICIARY WILL NOT SEEK TO ENFORCE THIS WAIVER OF RIGHT TO 
JURY TRIAL. 

BY INITIALING BELOW, GRANTOR EXPRESSLY ACKNOWLEDGES THE WAIVER OF 
RIGHT TO TRIAL BY JURY PROVIDED IN THIS SECTION. 

Grantor's Initials: 

IN WITNESS WHEREOF, intending to be legally bound, and intending that this 
instrument shall constitute an instrument executed and delivered under seal, the undersigned 
Grantor has executed this Purchase Money Deed of Trust under seal as of the day and year first 
herein above written. 

GRANTOR: 

[SIGNATURE BLOCK AND ACKNOWLEDGEMENT 
TO BE INSERTED FOR BCP OR BRP, AS 
APPLICABLE] 



EXHIBIT I 

REAL PROPERTY DESCRIPTION 

[To Be Provided] 



EXHIBIT 2 

TITLE EXCEPTIONS 

[To Be Provided] 



Exhibit E 

Construction and Use Covenant 



EXHIBIT E 

DECLARATION O F  COVENANTS 

THIS DECLARATION O F  COVENANTS (the "Covenant") is made as of the 
day of , 200- ("Effective Date"), between BROADCAST RESIDENTIAL 

PARTNERS, LLC, a Virginia limited liability company ("BRP"), its successors and assigns, 
and BROADCAST CENTER PARTNERS, LLC, a District of Columbia limited liability 
company ("BCP" and, collectively with BRP, the "Declarant") and the DISTRICT O F  
COLUMBIA, a municipal corporation, acting by and through the District of Columbia Office of 
the Deputy Mayor for Planning and Economic Development (the "District"). 

RECITALS 

R-I. District owned the land located at the corner of 71h and S Street, N.W., in 
Washington, D.C., more specifically formerly known for taxation and assessment purposes as 
Square 0441, Lot 0854. 

R-2. The District, acting by the Office of the Deputy Mayor for Planning and 
Economic Development, obtained approval to dispose of Square 0441, Lot 0854 from the 
Council of the District of Columbia pursuant to [INSERT TITLE OF ACT], D.C. Law 17-p 
on -> 200-. 

R-3. District and Declarant entered into a Land Disposition and Development 
Agreement ("Agreement"), dated 2007, pursuant to which the District agreed to 
transfer a portion of Square 0441, Lot 0854 G e  "Property") to Declarant subject to certain 
terms and conditions that survive the disposition of the Property, some of which are set forth 
herein as covenants that will lun with the land, in order for Declarant to develop and construct a 
mixed use project consisting of the Commercial Development (defined below) to be built on the 
Property, and the Residential Development (defined below), to be built on a portion of the 
Property as well as certain parcels adjoining the Property which parcels are currently owned by 
Declarant (collectively with the Property referred to as "Site"). 

R-4. The Property was recently subdivided into two lots (the "Residential 
Development Property" and the "Commercial Development Property") as identified and 
more particularly described in Exhibit 1. 

R-5. The Property has a unique and special importance to the District. Accordingly, 
this Covenant makes particular provision to assure the excellence and integrity of the design and 
construction of the Project (defined below) necessary and appropriate for a first class, urban 
development serving District residents and the public at large. 

R-6. As required by the Agreement, Declarant, for the benefit of the District, agrees to 
construct and use the Property as a mixed use development in accordance with the Final Plans 
and to use the Site for certain commercial, retail and residential purposes. 



NOW, THEREFORE, the Parties hereto agrec that the Site must be held, sold and 
conveyed, subject to the following covenants, conditions, and restrictions: 

ARTICLE I 
DEFlNlTIONS 

1.1 For the purposes of this Covenant, the following terms shall have the meanings 
ascribed to them below and, unless the context clearly indicates otherwise, shall include the 
plural as well as the singular: 

m: means an affordable dwelling unit. 

ADUIWHU Period: means, with respect to ADUs and WHUs contained in the Project, a 
period consistent with the covenants to be recorded against the ADUs and the WHUs reflecting the 
requirements of the applicable DHCD funding program. 

Azreement: means the Land Disposition and Development Agreement dated as of 
, -, 200-, between the District and Declarant relating to the Property. 

m: means the area median income using "Washington Area Uncapped Limits," as set 
forth in the periodic calculation provided by HUD as a direct calculation without taking into 
account any adjustments made by HUD for programs it administers, as consistently applied by 
the District's Housing Production Trust Fund Program. 

Applicable Law: means the following (including without limitation, any Environmental 
Law, all laws relating to accessibility for persons with disabilities, and, if applicable, the Davis- 
Bacon Act, 40 U.S.C. $5 3141, et seq. and the Green Building Act of 2006, D.C. Law 16-234, as 
the same may be in effect from time to time: (a) any and all federal and District laws, judicial 
decisions, statutes, rulings, rules, regulations, permits, standards, codes, directives (including 
consent decrees, injunctions and administrative orders which are legally binding), judgments, 
injunctions, ordinances, licenses, approvals and any other binding requirement issued by any 
legal authority at any time applicable to the party at issue and (b) any and all public covenants, 
conditions, restrictions and reservations contained in any deed, other form of conveyance or 
instrument of any nature, recorded among the Land Records of the District and encumbering the 
Property, that, in the case of either (a) or (b) hereof, relate in any way or are applicable to the 
Property or the ownership, use or occupancy thereof. 

BCP: means Broadcast Center Partners, LLC, a District of Columbia limited liability - 
company. 

Best Commerciallv Reasonable Business Effort: means that, as and when required 
hereunder, the Person charged with making such effort is timely and diligently taking, or causing 
to be taken, in good faith all steps usually and customarily taken by an experienced real estate 
owner seeking with reasonable due diligence to lawfully achieve the objective to which the 
particular effort pertains, such as, by way of example only, procuring, or causing to be procured, 
such competent professional support services as is com~ncrcially rcasonable to achieve the 



objective, overseeing and managing the timely and proper completion of the activities 
comprising such support services and making all payments for such professional support 
services. 

BRP: Broadcast Residential Partners, LLC, a Virginia limited liability company - 
Business Days: means Monday through Friday, inclusive, other than holidays 

recognized by the District government. 

CBE: means a business enterprise or joint venture certified by DSLBD pursuant to the - 
CBE Act. 

CBE Act: means the Small, Local, and Disadvantaged Business Development and 
Assistance Act of2005, D.C. Law 16-33, as amended (D.C. Official Code $9 2-218.01 et seq.) 

CBE Utilization and Participation Agreement: means the agreement between 
Declarant and DSLBD regarding the utilization and participation of CBEs attached hereto as 
Exhibit 6. 

Certificate of Completion: means that certificate provided by the Architect to the 
District upon Completion of Construction, as required under Section 2.1.4 herein. 

Certificate of Occupancv: means a certificate of occupancy or similar document or 
permit (whether conditional, unconditional, temporary or permanent) that must be obtained from 
the appropriate governmental authority as a condition to the lawful occupancy of the 
Improvements to be located on the Site. 

Claims: means any actual or threatened losses, costs, damages, liabilities, settlements 
and judgments (including reasonable attorneys' fees and costs). 

Class A Membership Interest:: means the membership interest held by the managing 
member of BCP or BRP, as applicable. The initial holder of the Class A Membership Interests 
in BCP and BRP are Four Points, LLC and Ellis Enterprises, LLC. 

Class B Membership Interest: means any membership interest in BCP or BRP that is 
not a Class A Membership Interest. 

Closinp: means the act by which the District granted, sold, transferred and conveyed the 
Property to Declannt on -, 200-. 

Commencement of Construction: means Declarant has: (i) executed a construction 
contract directive letter or letter agreement with its general contractor pursuant to which the 
general contractor will commence construction, (ii) given such general contractor a notice to 
proceed under said construction contract or other agreement, (iii) caused such general contractor 
to mobilize on the Site equipment required to commence excavationand (iv) obtained the Permits 
necessary for the commencement excavation on the Site in accordance with the Schedule of 



Performance, including, without limitation, the sheeting and shoring permits; and (v) 
commenced excavation upon the Site pursuant to the plans approved by the District. As used 
herein, the term -'Commencement of Construction" does not mean site exploration, borings to 
determine foundation conditions, or other pre-construction monitoring or testing to establish 
background information related to the suitability of the Site for redevelopment or the 
investigations of environmental conditions. 

Commercial Development: means, subject to design, master planning, engineering and 
zoning approvals: (i) approximately 93,000 net rentable square feet of office space; (ii) 
approximately 23,000 square feet of retail space; and (iii) at least 100 underground legal parking 
spaces to be used by the tenants of the office space and the tenants of the retail space. 

Commercial Development Property: means the property particularly described on 
Exhibit 1 on which the Commercial Development will be constructed. 

Community Benefits MOU: means the memorandum of understanding attached hereto 
as Exhibit 3. 

Completion of Construction: means (i) Declarant has substantially completed 
construction of all of the Project, exclusive only of Punch List Items and any interior fit up in the 
nature of tenant improvements, in accordance with the Final Plans, (ii) its general contractor is 
entitled to final payment under the construction contract exclusive only of any retainage held on 
account of Punch List Items, and (iii) Declarant has provided the District with the original 
Certificate of Completion; and (iv) a permanent Certificate of Occupancy has been issued for the 
Project. 

Covenant: means this Declaration of Covenants between the District and Declarant. 

Declarant: means BRP and BCP, and any permitted transferee or other successor-in- 
interest thereof. 

Development Plan: means Declarant's detailed plans for developing, constructing, and 
financing the Project with respect to the Permitted Uses as approved by the District in 
accordance with the Agreement. 

m: means the District of Columbia Department of Housing and Community 
Development. 

District: means Washington, District of Columbia, or any governmental entity which is 
its legal successor-in-interest, as applicable. 

DOES: means the District of Columbia Dcpartment of Employment Services. 

DSLBD: means the District of Columbia Department of Small and Local Business 
Development. 



Environmental Law: means any federal or District law, statute, code, common law, 
ordinance, rule, regulation, requirement, permit, license, approval, guideline, resolution, or 
judicial or administrative decision, order, judgment, injunction, award, decree, writ, or similar 
item (including without limitation consent decrees) applicable to the Property and relating to 
environmental matters, the protection of the environment or the protection of human health and 
safety from environmental concerns, including, without limitation, all those relating to or 
regulating the presence, use, generation, handling, storage, treatment, transportation, 
decontamination, processing, clean-up, removal, encapsulation, enclosure, abatement, disposal, 
reporting, licensing, permitting, monitoring, investigation, remediation, emission, discharge, or 
Release (including, without limitation, to ambient air, surface water, ground water, land surface 
or subsurface strata) of any Hazardous Material, pollutant, contaminant, or other substance or 
waste, including, without limitation: 

(i) the Comprehensive Environmental Response, Compensation and Liability 
Act, 42 U.S.C. Sections 9601, et seq., the Resource Conservation and Recovery Act, 
42 U.S.C. Sections 6901, el seq., the Toxic Substance Control Act, I5 U.S.C. 
Sections 2601, el seq., the Clean Water Act, 33 U.S.C. Sections 1251 el seq., the Clean 
Air Act, 42 U.S.C. Sections 7401, el seq., and their District and state counterparts and 
related regulations; 

(ii) the UST Act; and 

(ii) any other requirement, legal rule or doctrine, or order applicable to the 
Property and regulating, relating to, imposing standards of conduct for, or imposing or 
allocating any liability concerning any Hazardous Material, pollutant, or contamination, 
or any Remedial Action. 

Effective Date: means the date of full execution and delivery of this Covenant by the 
Parties, which date shall be inserted on the first page hereof. 

Event of Default: has the meaning given it in Section 5.1 hereof. 

Final Certificate of Completion: means the certification provided by the District to 
Declarant upon the completion, to the District's satisfaction, of the specific Improvements 
contemplated by the Final Plans approved by the District with regard to the entire Project, other 
than tenant improvements designed for the use of individual tenants. 

Final Plans: means those certain final plans, specifications and drawings of the 
Improvements approved by the District, as set forth in the Agreement, necessary for the 
Improvements to be constructed and completed and for Declarant to obtain all necessary Permits 
for the construction of such Improvements. 

First Source Aereement: means that agreement, in customary form, between the 
Declarant and DOES, entercd into in accordance with Section 4.4 herein, regarding job creation 
and employment generated as a result of the Project. 



Force Maieure: means delays in the performance of any party's obligations hereunder by 
reason of (i) unanticipated unusual and extreme weather, (ii) war, terrorism or national conflicts or 
priorities arising therefrom, (iii) major casualties, (iv) acts or omissions of the other party not 
permitted under the Agreement which cause delay, (v) despite Best Commercially Reasonable 
Business Efforts, delays in obtaining approval fiom, or changes ordered by, any govemmental entity 
with authority over the development of the Property or Improvements other than the ODMPED or 
WMATA; (vi) strikes or similar labor disputes provided such strike or similar labor dispute is 
beyond the obligated party's control and provided such party takes all steps reasonably possible 
to remediate such strike or similar dispute; or (vii) inability to obtain labor or materials despite 
Best Commercially Reasonable Business Efforts. Notwithstanding the foregoing, the term "Force 
Majeure" does not include changes in market conditions that affect the cost of the products or 
services of Declarant or of those provided to Declarant by any contractor or supplier. It is the 
purpose and intent of this provision that in the event of the occurrence of any such Force Majeure 
event, the time or times for performance of the obligations of the District or of Declarant shall be 
extended for the period of the Force Majeure; provided. however, that (a) the party seeking the 
benefit of this relief shall, within ten (10) Business Days after it has a reasonable basis to believe 
that the beginning of any such Force Majeure event has commenced, have first notified the other 
party thereof in writing of the cause or causes thereof, with supporting documentation, (b) in the 
case of a delay in obtaining any permits coming within clause (v) above, Declarant must have filed 
complete applications for such permits by the dates set forth in the agreed upon schedule of 
performance and hired an expediter reasonably acceptable to the District to monitor and expedite 
the permit process, (c) the Force Majeure and the effects thereof are not the result of the negligence, 
wrongdoing or failure to perform under the Agreement of the party seeking the delay, and (d) the 
party seeking the delay must use Best Commercially Reasonable Business Efforts to minimize the 
delay. If either party requests any extension of the date of completion of any obligation hereunder 
due to Force Majeure, it shall bc the responsibility of such party to reasonably demonstrate that the 
Force Majeure is the cause of the delay. 

Governmental Requirements: building, zoning, subdivision, traffic, parking, land use, 
environmental, occupancy, health, accessibility for disabled and other applicable laws, statutes, 
codes, ordinances, rules, regulations, requirements, and decrees, of any federal, District of 
Columbia, state, county, municipal or other govcmmental or quasi-governmental authority or 
agency pertaining (i) to the Residential Development or the Commerical Development, or (ii) to 
the use and operation of the Site for its intended purpose. 

Hazardous Materials: means any substance or thing: 

(i) the presence or suspected presence of which requires or may require investigation, 
response, clean-up, remediation, or monitoring, or may result in liability, under any Applicable 
Law; or 

(ii) that is or contains a hazardous substance, waste, extremely hazardous substance, 
hazardous material, hazardous waste, hazardous constituent, solid waste, special waste, toxic 
substance, pollutant, contaminant, petroleum or petroleum derived substance or waste, and 
related materials, including, without limitation, any such materials defined, listed, identified 
under or described in any Environmental Law, past, present, or future; or 



(iii) which is flammable, explosive, radioactive, toxic, carcinogenic, mutagenic, or 
othenvise hazardous; or 

(iv) which is or contains asbestos (whether friable or non-friable), any polychlorinated 
biphenyls or compounds containing polychlorinated biphenyls, or medical waste; or 

(v) the presence of which causes or threatens to cause a hazard to the health or safety 
of persons or to the environment; or 

(vi) without limitation, which is or contains or once contained gasoline, diesel Fuel, 
oil, diesel and gasoline range organics (TPH-DRO / GRO), or any other petroleum products or 
petroleum hydrocarbons, or additives to petroleum products, or any breakdown products or 
compounds of any of the foregoing; or 

(vii) without limitation, radon gas. 

Im~rovements :  means the structures, landscaping, hardscape and/or site improvements, 
including the Residential Development and Commercial Development, to be constructed or 
placed on the Site by Declarant in accordance with the Final Plans; provided, however, that in no 
event shall tenant improvements, trade fixtures, furniture, operating equipment (in contrast to 
building equipment), stock in trade, inventory or other personal property owned by tenants 
andlor used in connection with the conduct of any business or activities within the Improvements 
be deemed included in the term "Improvements" as used in this Covenant. 

Note: a note issued by Declarant and delivered to the District pursuant to the Agreement. 

w: means the Office of the Attorney General for the District of Columbia. 

ODMPED: means the Office of the Deputy Mayor for Planning and Economic 
Development. 

Permitted Uses: means those uses as further identified in the Permitted Uses Plan. 

Permitted Uses Plan: means the plan describing the nature and approximate size of all 
Permitted Uses attached as Exhibit 4. If Declarant shall desire to make any modifications to the 
Permitted Uses Plan prior to receipt of the Final Certificate of Completion or the repayment in 
full of the Notes, whichever is later, Declarant shall be required to obtain the prior written 
consent of the District for such modifications. 

m: means the Site and Improvements, and the development and construction 
thereof of the Residential Development and the Commercial Development in accordance with 
the Final Plans and the Agreement. 

Property: means the Commercial Developmcnt Property and the Residential 
Development Property particularly described on Exhibit 1. 



Punch List Items: means the minor items of work to be completed or corrected prior to 
final payment to Contractor pursuant to the Construction Contract in order to fully complete the 
Improvements in accordance with the Final Plans and this Agreement 

Remedial Action: means all steps to: (a) clean up, abate, take corrective action, 
remove, treat or in any other way remediate any Hazardous Materials or contamination; (b) 
prevent or address the Release or threatened Release of Hazardous Materials; (c) reduce the risk 
that any Hazardous Materials may migrate or endanger or threaten to endanger human health or 
welfare or the environment; or (d) perform feasibility or other studies, investigations, monitoring 
or care related to any Hazardous Materials. 

Residential Develooment: means, subject to design, master planning, engineering and 
zoning approvals: (i) approximately 180 apartment units; and (ii) a minimum of 45 underground 
legal parking spaces to be used by the residents of the apartments. 

Residential Development Property: means the property particularly described on 
Exhibit 1 on which a portion of the Residential Development will be ConSt~cted. 

Schednle of Performance: means the schedule of performance of the development and 
construction of the Improvements and submission of documentation related thereto, attached 
hereto as Exhibit 5, as such Schedule of Perfonnance may be amended from time to time 
including, but not limited to, extensions resulting from events of Force Majeure. 

Site: means, collectively, the Property and certain parcels adjoining the Property which - 
parcels are currently owned by Declarant more particularly described in Exhibit 2 on which the 
Residential Development and the Commercial Development will be constructed. 

Transfer: means any sale, assignment, conveyance, ground lease with a primary term in 
excess of thirty (30) years, trust, power, encumbrance or other transfer of this Agreement, the 
Property or the Improvements or of any portion of this Agreement, the Property or the 
Improvements, or of any interest in this Agreement, the Property or the Improvements, or any 
contract or agreement to do any of the same. As used in this Agreement, a Transfer shall also be 
deemed to have occurred if: (i) in a single transaction or a series of transactions (including 
without limitation, increased capitalization, merger with another entity, combination with 
another entity, or other amendments, issuance of additional or new stock, partnership interests or 
membership interests, reclassification thereof or othenvise), whether related or unrelated, any 
membership o r  beneficial interest in either BRF' or BCP is sold, transferred, diluted, reduced or 
otherwise affected; or (ii) in a single transaction or series of transactions, whcther related or 
unrelated, any membership interest in either BRP or BCP or in any member of either BRP or 
BCP is sold, transferred, diluted, reduced or otherwise affected (whether directly or indirectly) 
with the result that the present members of the applicable limited liability company are no longer 
members thereof or that the present holders or owners of each such member no longcr control 
such member; (iii) in a single transaction or series of transactions, whether related or unrelated, 
any of the membership interests or beneficial interests in either BRP or BCP is redistributed 
among the current members or owners; (iv) any change in any member of either BRP or BCP 
occurs; (v) an assignment or transfer by operation of Law occurs; (vi) any assignment of the 



economic incidents of ownership of interests (either directly or indirectly) in either BRP or BCP; 
or (vii) there is a substantial change in the participation of CBEs in the ownership or 
management of either BRP or BCP, which shall mean any change the result of which will be to 
alter the percentage of the participation by CBEs from that previously presented to the District, 
or a change that results in the loss of the CBE status. The District acknowledges that it is 
contemplated that BRP and BCP may be seeking to transfer Class B Membership Interests to 
investors; provided, however, that no Transfer of a Class A Membership Interest in either BRP 
or BCP shall occur without notice to and the written consent of the District. No consent of the 
District is required for the Transfer of a Class B Membership Interest in either BRP or BCP 
provided, however that such transfer is consistent with all Applicable Laws and any applicable 
requirements of the CBE Agreement. 

UST Act: means, the District of Columbia Underground Storage Tank Management Act 
of 1990, as amended (D.C. Official Code $5  8-1 13.01 et seq.) 

m: means a workforce housing unit 

WMATA: means the Washington Metropolitan Area Transit Authority 

ARTICLE I1 
CONSTRUCTION COVENANTS 

2.1 OBLIGATION T O  CONSTRUCT IMPROVEMENTS. 

Declarant covenants that it shall: 

2.1.1. Develop and construct the Commercial Development and the Residential 
Development on the Site in accordance with the Agreement, the Final Plans, the Permitted Uses 
Plan and the Schedule of Performance approved by the District. The Commercial Development 
and the Residential Development shall be constructed in compliance with all Government 
Requirements and in a first-class and diligent manner in accordance with industry standards. 
The cost of developing the Site and construction of the Commercial Development and the 
Residential Development thereon shall be borne solely by Declarant, including the fees and 
expenses of all architects, planners, engineers, landscape architects, attorneys and other 
professionals or consultants. 

2.1.2. At its own cost, achieve Commencement of Construction in accordance with the 
approved Schedule of Performance and diligently prosecute the development and construction of 
the Commercial Development and the Residential Development in accordance with the Final 
Plans approved by the District. The covenants to develop and construct the Commercial 
Development and the Residential Development contained in this Section 2.1 shall run with the 
land and otherwise remain in effect until issuance of the Final Cerificate of Completion, at which 
time such agreements and covenants to develop and construct shall terminate. 



2.1.3. In connection with the Residential Devclopment: 

(a) no less than fifteen percent (15%) of the units in the Residential 
Development shall be ADUs such that (i) at least ten percent (10%) of the units in the 
Residential Development shall be leased or sold to households or individuals with a household 
income equal to or less than fifty percent (50%) of the AMI; and (ii) at least five percent (5%) of 
the units in the Residential Development shall be leased or sold to households or individuals with 
a household income equal to or less than eighty percent (80%) of AMI. 

(b) no less than ten percent (10%) of the units in the Residential Development 
shall be WHUs which (i) shall be leased or sold to households or individuals with a honsehold 
income equal to or less than one hundred twenty percent (120%) of the AMI; and (ii) shall be 
offered to such households for lease or sale in the following order of priority in accordance with 
applicable law: (1) employees of the District of Columbia and its instrumentalities; (2) District 
residents who are first-time homebuyers (if applicable); (3) other District residents; and (4) the 
general public. 

(c) The ADUs and WHUs shall be constructed in, and shall remain in, the 
locations shown on the Permitted Uses Plan and shall not be concentrated in one location within 
the Residential Development. 

(d) The unit size, exterior finish level, base interior finish level and base 
appliances for each ADU and WHU shall he substantially the same as those of the market rate 
Residential Units contained in the Residential Development; provided, however, Declarant shall 
not be obligated to include in any ADU or WHU any optional upgrades that may be offered in 
the market-rate Residential Units. 

2.1.4. Promptly after Declarant achieves Completion of Construction, Declarant shall 
furnish the District with an Architect's certificate in which Architect states under oath that the 
Commercial Development and the Residential Development have been completed (subject only 
to Punch List Items) in accordance with the Final Plans approved by the District and all 
Applicable Laws ("Certificate of Completion"). 

ARTICLE 111 
USE COVENANTS 

3.1. COVENANTS REGARDING PERMITTED USES, AFFORDABLE HOUSING 
AND WORKFORCE HOUSING 

Declarant covenants that: 

3.1.1. Following the issuance of Final Certiticatc of Completion, the Residential Units 
constructed as ADUs or WHUs shall remain ADUs or WHUs for the ADUiWHU Period. 



3.1.2. For tlic duration of the ADUIWHU Period, Declarant shall not convert any ADU 
or WHL! into a market-rate Residential Unit, reduce the total number of ADUs or WHUs in the 
Residential Development or change the location of any ADU or WHU from that location shown 
on the Permitted Uses Plan without the prior written approval of the District or, if applicable, 
DHCD. Additionally, ntitil the expiration of the ADUIWHU Period, if there is a casualty to any 
ADU or WHU, Declarant shall restore such ADU or WHU to the base condition existing 
immediately prior to the occurrence of such casualty. 

3.1.3. The requirements set forth in this Article 111 and Section 2.1.3 shall sunrive the 
termination of this Covenant to the extent that such requirements continue as a part of any other 
agreement with the District andlor DCHD. 

ARTICLE IV 
OTHER COVENANTS 

4.1 COVENANT REGARDING COMPLIANCE WITH ENVIRONMENTAL LAWS 

Declarant covenants that, at its sole cost and expense, it shall comply in all respects with 
all applicable Environmental Laws pertaining to the Property and to all improvements and 
appurtenances, including, without limitation, all uses, activities, and conditions on or under the 
Property, and shall perform all Remedial Actions and other remediation-related activities 
(whether due to existing or future contamination or conditions) and as may be required pursuant 
to any Environmental Law. 

4.2 COVENANT REGARDING INDEhlNIFIC.\TIOS FOR EK\'IRON.WENTAI, 
LIAUIL1'~IES AND (:OS?'S; DE('I.:\R,\NT'S ,\SSL'hIPTIO.U O F  
EU\'11<0S31I~:NT,\L. I.IARII.17'1ES A N D  COSTS; REI.E:\SE 

Declarant covenants and agrees that it shall indemnify, defend and hold harmless the 
Indemnified Parties from and against any and all Claims arising out of or relating to the actual or 
suspected presence at, in, on or under the Property of Hazardous Materials in violation of 
Applicable Law. Declarant, for itself and its present, former and future officers, directors, agents 
and employees, and each of its and their respective heirs, personal representatives, successors 
and assigns, hereby covenants not to sue and forever releases and discharges the District and all 
of its present, fomler and future related entities and all its and their respective present, former 
and future officers, directors, agents and employees, and each of its and their heirs, personal 
representatives, successors and assigns, of and from any and all Claims arising out of or relating 
to the actual or suspected presence at, in, on or under the Property of Hazardous Materials in 
violation of Applicable Law. 

4.3 EOUAL EMPLOYMENT OPPORTUNITY 

Declarant for itself, its successors and assigns (other than a condominiutn association or 
Persons exempt from District and federal anti-discrimination and affirniative action 



requirements), covenants that in the development, construction and operation of the Residential 
Development and the Commercial Development: 

(a) Declarant shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, national origin or any other factor which would 
constitute a violation of the D.C. Human Rights Act or other Applicable Law. 

(b) Declarant shall take affirmative action to ensure that employees are treated 
during employment, without regard to their race, color, religion, sex, national origin, age, marital 
status, personal appearance, sexual orientation, family responsibilities, matriculation, political 
affiliation or physical handicap. Such affirmative action shall include, but not be limited to, the 
following: (i) employment, upgrading or transfer; (ii) recruitment or recruitment advertising; 
(iii) demotion, layoff or termination; (iv) rates of pay or other forms of compensation; and 
(v) selection for training and apprenticeship. Declarant shall post in conspicuous places 
available to employees and applicants for employment, any notices provided by DOES setting 
forth the provisions of this non-discrimination clause. 

(c) Declarant shall, in all solicitations or advertisements for employees placed 
by or on behalf of Declarant, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex or national origin or any other factor 
which would constitute a violation of the D.C. Human Rights Act or other Applicable Law. 

4.4 OPPORTUNITY FOR TRAINING AND EMPLOYMENT 

The District requires that priority for training and employment opportunities be given to 
residents of the District in accordance with applicable law. In accordance therewith, Declarant 
shall comply with all applicable requirements of Mayor's Order 83-265, D.C. Law 5-93, as 
amended, D.C. Law 14-24, D.C. Official Code $5 32-1401 et. seq; D.C. Official Code $5 2- 
219.01 et seq., and all applicable labor and employment standards, laws, regulations and orders 
in the construction and operation of the Residential Development and the Commercial 
Development. In addition to any other requirements of Applicable Law, Declarant covenants 
that it shall comply with the First Source Employment Agreement. 

4.5 OPPORTUNITY FOR CERTIFIED BUSINESS ENTERPRISES 

Declarant covenants that it is in compliance and shall continue to comply with the CBE 
Utilization and Participation Agreement, the requirements of the CRE Act, including the equity 
and development participation requirements set forth in section 2349a of the CBE Act (D.C. 
Official Code $ 2-218.49a), and all other applicable law including statutes and regulations 
regarding economic inclusion and the utilization of CBEs. 

4.6 COMMUNITY BENEFITS MOU 

Declarant covenants that i t  is in compliance and shall continue to comply with its obligations 
under the Community Benefits MOU. Declannt also covenants to fi~nd and make all payments 



required by the Community Benefits MOU in a timely manner. Declarant shall promptly 
provide notice to the District of all such payments. 

4.7 COVENANT REGARDING LEASE OF COMMERCIAL DEVELOPMENT 

(a) In the event Radio OneiTV One commits a defaults on its obligations under its 
lease with the Declarant (or its successors and assigns) for the Commercial Development prior to 
the expiration of the fifteen year term of its lease that results in the termination of Radio OnetTV 
One's lease, the District, in its sole and absolute discretion, may (i) direct Declarant (or its 
successor in interest) to lease the Radio OneiTV One Lease Space (as such term is defined in the 
Agreement) at the same net effective rental rate set forth in Exhibit M of the Agreement to 
organizations selected by the District (including an agency or instrumentality of the District), 
provided all such leases shall satisfy the requirements hereinafter set forth; or (ii) release the 
Declarant from its obligation to lease the Radio One/TV One Lease Space and Declarant shall 
pay to the District the applicable amount specified in Exhibit 7 and the District shall cancel any 
pay-as-you-go tax increment financing note that the District may have issued in connection with 
the Project. All leases of any portion of the Radio One/TV One Lease Space that the District 
directs the Declarant to enter into shall meet the following requirements: (a) the proposed tenant 
shall demonstrate that its financial condition is strong and that it has sufficient resources to pay 
the rent and perform the other obligations to be undertaken in its lease, as determined in 
Declarant's reasonable judgment; (b) the proposed tenant's use of the premises will be 
compatible with a first-class office building and will not violate the terms of any other lease then 
in effect in the Commercial Development; and (c) each proposed tenant will be leasing not less 
than one (1) full floor of office space in the Commercial Development, except that if less than a 
full floor of the Radio OneITV One Lease Space remains available, then a lease covering all of 
such space shall be acceptable provided it satisfies the other requirements set forth above. 

(b) The District shall have ninety (90) days from the date Declarant (or its successors 
and assigns) provides the District written notice of any default by Radio One/TV One that will 
result in the termination of its lease to notify Declarant (or its successors and assigns) of whether 
the District has chosen, in its sole and absolute discretion, to (i) direct the assignment of Radio 
OnelTV One's lease of the Radio OnelTV One Lease Space to one or more organizations of the 
District's choice in accordance with Section 4.7(a) above; or (ii) release Declarant from its 
obligation to lease the Radio One Lease Space to Radio OnelTV One and Declarant shall pay to 
the District the applicable amount specified in Exhibit 7 and the District shall cancel any pay-as- 
you-go tax increment financing note that the District may have issued in connection with the 
Project. If Declamnt (or its successors and assigns) fails to enter into leases with the 
organizations identified by the District within ninety (90) days from date of the District's notice 
to the Declarant (or its successors or assigns) of its election to lease the Radio One/TV One 
Lease Space, Declarant shall be released of its obligation to lease the Radio OnelTV One Lease 
Space and Declarant shall pay to the District the amount specified in Exhibit 7 and the District 
shall cancel any pay-as-you-go tax increment financing note that the District may have issued in 
connection with the Project. 



(c) Notwithstanding anything to contrary contain herein. this Section 4.7 shall temlinate 
upon the expiration of the initial 15 year term of the Radio OneITV One lease. 

ARTICLE V 
DEFAULT AND REMEDIES 

5.1. EVENTS OF DEFAULT. Each of the following shall constitute an "Event of Default" 
on thc part of Declarant: 

5.1.1 Declarant defaults in the performance of any material obligation, term or 
provision under this Covenant, and such default shall continue uncured for thirty (30) days after 
written notice of such default, provided that such period shall be extended to the extent required 
to complete such cure so long as the Declarant has commenced to cure such default within such 
30-day period and is thereafter diligently prosecuting such cure to completion; or 

5.1.2 Declarant commits any affirmative act of insolvency, or shall file any petition or 
action under any bankruptcy or insolvency law, or any other law or laws for relief of, or relating 
to debtors; or if there shall be filed any insolvency petition under any bankruptcy or insolvency 
statute against the Declarant or there shall be appointed any receiver o r  trustee to take possession 
of any property of the Declarant and such petition or appointment is not set aside or withdrawn 
or does not cease within sixty (60) days from the date of such filing of appointment. 

5.2. REMEDIES. 

5.2.1 If any Event of Default occurs hereunder, the District may elect to pursue any of 
the following remedies: 

(a) If applicable, the District may cure Declarant's Event of Default, at 
Declarant's sole cost and expense. Declarant shall pay to the District an amount equal to its 
actual out-of-pocket costs for such cure within ten (10) Business Days after demand therefor. 
Any such sums not paid by Declarant within ten (10) Business Days after demand shall bear 
interest at the rate of twelve percent (12%) per annum or the highest rate permitted by Law, if 
less, until paid; 

(b) The District may pursue specific performance of Declarant's obligations 
hereunder; or 

(c) The District may pursue any and all other remedies available at law andlor 
in equity, including without limitation injunctive relief. 

5.2.2 If the District pursues any of its remedies under this Article V that require the 
filing of a court action and the District prevails in a court of competent jurisdiction, the District 
shall be entitled to reimbursement of its reasonable attorneys fees. In the event the District is 
represented by OAG, reasonable attorneys' fees shall be calculated based on an ecluivalent 
amount that a private firm of comparable size to OAG in the Washington, D.C. area would have 



charged for such representation based on the number of hours OAG employees participated in 
any such litigation. 

ARTICLE V1 
RESTRICTIONS ON TRANSFERS 

6.1 PRIOR TO FINAL CERTIFICATE OF COMPLETION 

Prior to receipt by Declarant of the Final Certificate of Completion, Declarant shall not 
make or create, or suffer to be made or created, any Transfer of a Class A Membership Interest in 
BRP or BCP or any Transfer of all or a portion of the Property. 

6.2 AFTER RECEIPT OF FINAL CERTIFICATE OF COMPLETION BUT 
PRIOR TO PAYMENT IN FULL OF NOTES 

6.2.1 After receipt by Declarant of the Final Certificate of Completion but prior to 
payment in full and satisfaction of the Notes, Declarant (or any successor in interest thereof) 
shall not make or create, or suffer to be made or created, any Transfer of a Class A Membership 
Interest in BRP or BCP or any Transfer of all or a portion of the Property without the prior 
written approval of the District, which may be granted or withheld by the District in its sole and 
absolute discretion. 

6.2.2 Notwithstanding the foregoing, after receipt of the Final Certificate of Completion 
but prior to payment in fulland satisfaction of the Note, Declarant may Transfer the Residential 
Development as more fully set forth in the Agreement; provided, however, that (i) the 
Residential Development shall continue to be subject to any covenants and agreements that 
DHCD required with respect to the ADUs and WHUs provided in connection with the 
Residential Development; (ii) any Reservation under the Deed for the Residential Development 
Property shall continue; (iii) such Transfer may require the payment in full of the Note; (iv) such 
Transfer complies with any continuing requirements imposed by the First Source Employment 
Agreement, the CBE Utilization and Participation Agreement or the Community Benefits MOU 
to the extent they are applicable; and (v) such Transfer shall not extinguish any requirements or 
agreements applicable to the Commercial Development. 

6.3 AFTER RECEIPT OF FINAL CERTIFICATE OF COMPLETION AND 
PAYMENT IN FULL OF NOTES 

After receipt by Declarant of the Final Certificate of Completion and payment in full and 
satisfaction of the Notes, Declarant (or any successor in interest thereof) may Transfer all or any 
portion of the Property and the Improvements or all or any portion of its right, title and interests 
therein, without the prior consent of the District; provided, however, (i) that, if prior to the 
expiration of the Radio One/TV One lease, Declarant shall first provide the District assurances, 
to the District's satisfaction in its sole and absolute discretion, that (a) the Transfer does not alter, 
change or terminate the Radio One/TV One lease or Declarant's obligations thereunder; and (b) 
the transferee w~l l  continue to provide Radio OnelTV One the net effective rental rates set forth 
in Exhibit 7: and (ii) any such Transfer shall comply with all Applicable Law and shall be 



subject to any restrictions or obligations of record. The provisions of this Section 6.3 shall only 
be operative during, and shall not extend beyond, the initial 15-year term of the Radio One/TV 
One lease. 

6.4 CERTAIN OTHER TRANSFERS 

Notwithstanding Section 6.1, prior to the issuance of the Final Certificate of Completion, 
Declarant may pledge the Property, in whole or in part, and may collaterally assign its rights and 
obligations under the Agreement as security for the construction financing or permanent 
financing to a mortgagee pursuant to a mortgage approved in writing by the District as set forth 
in the Agreement. In addition, a Class B Membership Interest in BCP or BRP may be 
transferred at anytime, without any consent or approval on the part of the District; provided, 
however, that such transfer is consistent with the terms and conditions of the CBE Utilization 
and Participation Agreement. 

ARTICLE VII 
COVENANTS BINDING ON SUCCESSORS AND ASSIGNS 

The rights and obligations of the District, the Declarant and their respective successors 
and assigns shall be binding upon and inure to the benefit of the foregoing parties and their 
respective successors and assigns; provided however that, all rights of the District pertaining to 
the enforcement of the obligations of the Declarant hereunder shall not convey with the transfer 
of title or any lesser interest in the Site, but shall be retained by the District of Columbia, or such 
other transferee of the District as the District of Columbia may so detennine. 

ARTICLE VIIl 
AMENDMENT O F  COVENANT 

This Covenant, or any part hereof, cannot be amended, modified or released other than by 
an instrument in writing executed by a duly authorized official of the District of Columbia on 
behalf of the District. Any amendment to this Declaration that materially alters the terms of this 
Covenant shall be recorded among the Land Records before it shall be deemed effective. 

ARTICLE IX 
NOTICES 

9.1 Any notices given under this Covenant shall be in writing and delivered by 
certified mail (return receipt requested, postage pre-paid), by hand, or by reputable private 
overnight commercial courier service, to the parties at the following addresses: 

DISTRICT: 

Deputy Mayor for Planning and Economic Development 
1350 Pennsylvania Avenue, N.W. 
Suite 3 17 



Washington, D.C. 20004 
Facsimile No.: (202) 727-6703 

With a copy to (which shall not constitute notice): 

The Office of the Attorney General for the District of Columbia 
l I00 15th Street, N.W. 
Suite 800 
Washington, DC 20005 
Attn: Deputy Attorney General, Commercial Division 

9.2 Any notices given under this Covenant shall be in writing and delivered by 
certified mail (return receipt requested, postage pre-paid), by hand, or by reputable private 
overnight commercial courier service, to Declarant at the following addresses: 

DECLARANT: 

Broadcast Residential Partners, LLC 

[ADDRESS] 
Attn: 

and 

With a copy to (which shall not constitute notice): 

[FIRiWADDRESS] 
Attention: 

Broadcast Center Partners. LLC 

[ADDRESS] 
Attn: 

With a copy to (which shall not constitute notice): 

[FIRMIADDRESS] 
Attention: 

9.3 Notices which shall be served upon Declarant or District in the manner aforesaid 
shall be deemed to have been received for all purposes hereunder at the time such notice shall 
have been: (i) if hand delivered to a party against receipted copy, when the copy of the notice is 



receipted; (ii) if given by overnight courier service, on the next Busiuess Day after the notice is 
deposited with the overnight courier service; (iii) if given by certified mail (return receipt 
requested, postage pre-paid), on the date of actual delivery or refusal thereof. If notice is 
tendered under the terms of this Covenant and is refused by the intended recipient of the notice, 
the notice shall nonetheless be considered to have been received and shall be effective as of the 
date provided in this Covenant. 

ARTICLE X 
GENERAL PROVISIONS 

10.1 Governing Lam. This Covenant shall be governed by and construed in 
accordance with the laws of the District of Columbia (without reference to conflicts of laws 
principles). 

10.2 Captions, Numberings and Headings. Captions, numberings and headings of 
the Articles, Sections, Schedules and Exhibits in this Covenant are for convenience of reference 
only and shall not be considered in the interpretation of this Covenant. 

10.3 Number; Gender. Whenever required by the context, the singular shall include 
the plural, the neuter gender shall include the male gender and female gender, and vice versa. 

10.4 Business Day. h the event that the date for performance of any obligation under 
this Covenant falls on other than a business day, then such obligation shall be performed on the 
next succeeding business day. 

10.5 Counterparts. This Covenant may be executed in multiple counterparts, each of 
which shall constitute an original and all of which shall constitute one and the same agreement. 

10.6 Severability. In the event that one or more of the provisions of this Covenant 
shall be held to be illegal, invalid or unenforceable, each such provision shall be deemed 
severable and the remaining provisions of this Covenant shall continue in full force and effect, 
unless this construction would operate as an undue hardship on the District or Declarant or 
would constitute a substantial deviation from the general intent of the parties as reflected in this 
Covenant. 

10.7 No Oral Modifications o r  Waivers. No modification of this Covenant shall be 
valid or effective unless the same is in writing and signed by the District and DeclarantNo 
purported waiver of any of the provisions of this Covenant shall be valid or effective unless the 
same is in writing and signed by the party against whom it is sought to be enforced. 

10.8 Schedules and Exhibits. All Schedules and Exhibits referenced in this Covenant 
are incorporated by this reference as if fully set forth i11 this Covenant. 

10.9 Including. The word "including," and variations thereof, shall mean "including 
without limitation." 



10.10 No Construction Against Drafter. This Covenant has been negotiated and 
prepared by the District and Declarant and their respective attorneys and, should any provision of 
this Covenant require judicial interpretation, the court interpreting or construing such provision 
shall not apply the n ~ l e  of construction that a document is to be construed more strictly against 
one party. 

10.1 1 District Liability. Any review, analysis, examination, investigation or approval 
or consent by District pursuant to the terms of this Agreement or otherwise in connection with 
the Site is solely for the benefit of District and shall not be relied upon or construed by Declarant 
or any other Person as acceptance by District of any responsibility or liability therefor as to 
completeness or sufficiency thereof for any particular purpose or compliance with Governmental 
Requirements. In furtherance of the foregoing, the grant of consent or approval by District under 
this Covenant shall be intended solely to satisfy District's rights under this Covenant and for no 
other purposes and shall not be binding upon any particular Governmental Authority having 
jurisdiction over the Site. 

10.12 Term. Except as set forth in Sections 3.1, 4.7 and 6.3 contained herein, Declarant 
shall be released from the obligations under this Covenant upon the issuance of the Final 
Certificate of Completion for all of the Improvements and the payment in full and satisfaction of 
the Notes. If upon the issuance of the Final Certificate of Completion, either the Note related to 
the Commercial Development Property or the Note related to the Residential Development 
Property has been paid in full, but the other Note has not been paid in full, then Declarant shall 
be released from the obligations under this Covenant (other than Sections 3.1, 4.7 and 6.3, as 
applicable) with respect to the property secured by the Note that has been paid in full and the 
terms of this Covenant shall continue with respect to the other property until such time as that 
other Note is paid in full. Upon satisfaction of the foregoing, the District shall, upon request of 
Declarant, execute a certificate of release in a form mutually agreed upon between Declarant and 
the District. 



IN WITNESS WHEREOF, the Declarant on this - day of 
200- llas caused this Declaration of Covenants to be executed under seal by its 

, as its respective true and lawful attorney in fact to 
acknowledge and deliver this Declaration of Covenants as of the date first set forth 
above. 

[SIGNATURE BLOCKS TO COME FOR BCP AND BRP] 

IN WITNESS WHEREOF, the District has, on this - day of 
200- caused this Declaration of Covenants to be executed, acknowledged and delivered 
by Neil 0. Albert, Deputy Mayor for Planning and Economic Development, for the 
pulposes therein contained. 

DISTRICT: 

DISTRICT OF COLUMBIA, 
acting by and through the District of 
Columbia Office of the Deputy Mayor for 
Planning and Economic Development 
pursuant to Mayor's Order 

By: 
Neil 0. Albert 
Deputy Mayor for Planning and 
Economic Development 

Approved for legal sufficiency: 
Office of the Attomey General for the District of Columbia 

~ a m e :  
Assistant Attomey General 

DISTRICT OF COLUMBIA ) ss: 

The foregoing instrument was acknowledged before me on this day of 
, 2007 by , the Deputy Mayor for Planning and 

Economic Development. whose name is subscribed to the within instmxnent, being 

20 



authorized to do so on behalf of the District of Columbia, acting by and through the 
District of Columbia Office of the Deputy Mayor for Planning and Economic 
Development, has executed the foregoing and annexed document as his free act and deed. 

Notary Public 
[Notarial Seal] 

My commission expires: 
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EXHIBIT F 

This instrument prepared hy 
and when recorded return to: 

PARKING EASEMENT AGREEMENT 

THIS PARKING EASEMENT AGREEMENT ("Agreement") is made as of 
-, 2007, by and between BROADCAST CENTER PARTNERS, LLC, a 

District of Columbia limited liability company ("BCP), and the DISTRICT OF 
COLUMBIA, a municipal corporation ("District"). 

A. BCP is the owner of a portion of tlie land formerly known as Parcel 33, 
located on the 1800 block of 71h Street, N.W., Washington, DC and as further described 
on Exhibit A attached hereto ("BCP Land"), upon which BCP plans to construct a 
commercial office building, including a two-level sub-grade parking structure ("Parking 
Lot") containing no less than one hundred eighty five (185) parking spaces. 

B. Pursuant to the terms of that certain Land Disposition and Development 
Agreement ("LDA"), dated __, 2007, to which the District and BCP are 
parties, and pursuant to which BCP acquired the BCP Land, BCP agreed to execute and 
record this Agreement granting to the District an easement for the benefit of the District 
to use certain parking spaces in the Parking Lot in connection with the operation of the 
Howard Theatre and for the benefit of the community surrounding the Howard Theatre. 

In consideration of Ten and No1100 Dollars ($10.00), the mutual covenants 
contained herein and for other good and valuable consideration, the receipt and 
sufficiency of all of which are hereby acknowledged by the parties hereto, and intending 
to be legally bound hereby, the parties hereby agree as follows: 

ARTICLE 1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions. When used in this Agreement, the following terms shall have the 
meanings indicated: 

Force Majeure: acts of God, acts of war or terror, civil disturbance, 
strikes, lockouts, fire, earthquake, wind storms, cxcessive rain, hurricanes, other unusual 
weather events, unavoidable casualties or any other causes beyond the reasonable control 
of any party. 

Market Rate: the average rate per space charged by at least five (5) 
co~nmercially operated parking garages of similar size and location within three-fourths 
(314) of a mile of tlie midpoint of the intersection of 7th Street NW and T Street NW. 



Parking Spaces: as defined in Section 2.1 

Parking Operator: A third party operator of parking facilities selected 
by BCP (or its successors and assigns) from time to time, in its sole discretion, as the 
same may be replaced from time to time. 

Parking Users: as defined in Section 2.1. 

Person: an individual, partnership, joint venture, corporation, trust, 
limited liability company, unincorporated association, governmental authority or any 
other form of entity. 

1.2 Governing Law. This Agreement shall be governed by the internal laws of 
the District of Columbia (without reference to conflicts oilaws principles). 

1.3 Captions, Numberings and Headings. Captions, numberings and headings of 
Articles, Sections and Exhibits in this Agreement are for convenience of reference only and 
shall not be considered in the interpretation of this Agreement. References in this 
Agreement to Articles, Sections and Exhibits shall be deemed to be references to such 
Articles, Sections and Exhibits in this Agreement unless otherwise expressly specified. 

1.4 Number; Gender. Whenever required by the context, the singular shall 
include the plural, the neuter gender shall include the male gender and female gender, and 
vice versa. 

1.5 Business Day. In the event that the date for performance of any obligation 
under this Agreement falls on other than a business day, then such obligation shall be 
performed on the next succeeding business day. 

1.6 Counterparts. This Agreement may be executed in multiple counterparts, 
each of which shall constitute an original and all of which shall constitute one and the same 
agreement. 

1.7 Severability. In the event that one or more of the provisions of this Agreement 
shall be held to be illegal, invalid or unenforceable, each such provision shall be deemed 
severable and the remaining provisions of this Agreement shall continue in full force and 
effect, unless this would constitute a substantial deviation from the general intent of the 
parties as reflected in this Agreement. 

1.8 Exhibits. All Exhibits referenced in this Agreement are incorporated by this 
reference as if hlly set forth in this Agreement, and all references to this Agreement shall 
be deemed to include all such incorporated Exhibits. 

1.9 Integration. This Agreement and the documents and agreements referenced in 
this Agreement contain the entire understanding between the parties with respect to the 
subject matter hereof, and are intended to be a full integration of all prior or 
contemporaneous oral agreements, conditions, understandings or undertakings between the 
parties uith rcspcct to the subject matter hereof. Notwithstanding the foregoing, except 



where this Agreement expressly refers to an existing written agreement behveen any of the 
parties hereto and expressly modifies, amends or waives the terms of such written 
agreement, nothing in this Agreement shall operate to modify, amend or waive any 
provision of any such written agreement. 

1.10 No Construction against Drafter. This Agreement has been negotiated 
and prepared by the patties and their respective attorneys and, should any provision of this 
Agreement require judicial interpretation, the court interpreting or construing such 
provision shall not apply the ~ l e  of construction that a document is to be construed more 
strictly against one patty. 

ARTICLE 2. GRANT OF EASEMENTS 

2.1 Grant of Easements. BCP, for itself, its successors and assigns, does 
hereby grant to the District and its successors and assigns for the benefit of patrons of the 
Howard Theatre and the community surrounding the Howard Theatre (collectively 
"Parking Users"), a non-exclusive easement to use no less than one hundred (100) legal 
parking spaces ("Parking Spaces") in the portion of the Parking Lot shown as cross- 
hatched on Exhibit B, together with a non-exclusive easement in, on and over all 
driveways, aisles, sidewalks, walkways and other vehicular and pedestrian access ways in 
the Parking Lot for vehicular and pedestrian ingress and egress to and from the Parking 
Spaces. BCP (and its successors and assigns) may charge the Parking Users no more 
than the Market Rate to use the Parking Spaces, on a per-hour or daily or event basis. 

2.2 Nature of Agreement. This Agreement shall run with the BCP Land and 
shall be binding upon BCP (and any successor owner of the BCP Land or the Parking 
Lot) and inure to the benefit of the District subject to all terms and conditions of this 
Agreement. 

2.3 Restriction on Use. The Parking Spaces may be used by the Parking 
Users solely for the temporary parking of non-commercial motor vehicles, and for no 
other purpose whatsoever, after 7:00 p.m. and before 6:00 a.m. on weekdays (other than 
holidays recognized by District of Columbia or federal government) and at all hours on 
Saturdays, Sundays and holidays recognized by District of Columbia or federal 
govemment. 

2.4 Relocation of Parking Spaces; Signage. BCP (and its successors and 
assigns) shall have the right to install signs in the Parking Lot designating the Parking 
Spaces. BCP may relocate or reconfigure, permanently or temporarily, the Parking 
Spaces, provided that it has first received the District's prior written consent and provided 
that such relocation or reconfiguration does not materially adversely affect the use by the 
Parking Users of the Parking Spaces, subject to the terms of this Agreement. 

2.5 Operation of Parking Lot. BCP (and its successors or assigns andlor the 
Parking Operator, if any), shall have the right to regulate and control pedestrian and 
vchicular access to the Parking Lot, including, without limitation, by an attendant or by 
mechanical, elcctric;ll or other automatic means, or by a combination thercof, and to 



establish and enforce reasonable and non-discriminatory rules and regulations governing 
the use and operation of the Parking Lot. The Parking Users shall have access to the 
Parking Spaces as providcd in Section 2.3 above, subject to non-availability by reason of 
Force Majeure, routine maintenance, repair, alteration, reconstruction or condemnation; 
provided, however, BCP (and its successors and assigns andlor the Parking Operator, if 
any) shall not restrict the access of the Parking Users or close any of the Parking Lot for 
longer than thirty (30) consecutive days without the prior written consent of the District 
except to the extent that such restriction is caused by reason of Force Majeure. BCP 
shall, or shall cause the Parking Operator (if any) to, operate, maintain, repair, repave, 
restripe and reseal the Parking Lot, at BCP's sole cost and expense. 

2.6 Estoppel Certificates. Upon the written request of any party hereto, any 
other party hereto shall execute and deliver, within fifteen (1 5) business days after receipt 
of such request, a certificate for the benefit of the requesting party or its lenders, investors 
or other parties having or purporting to have an interest in its property, certifying (i) that 
there are no known defaults on the part of any party to this Agreement or, if there are 
such defaults, specifying the particulars of such default, (ii) that there are no setoffs or 
defenses to the enforcement of the terms of this Agreement, or if there are, specifying the 
particulars of such setoffs or defenses, and (iii) such additional matters as may be 
reasonably requested by the requesting party. Notwithstanding the foregoing, any 
estoppel certificate request of the District shall be in a form approved by the Office of the 
Attorney General for the District of Columbia ("OAG). 

2.7 BCP Solely Responsible for Costs. BCP (and its successors and assigns) 
shall be solely responsible for all costs associated with the Parking Lot and associated 
improvements, including, without limitation, the costs associated with the construction, 
operation, repair, and maintenance of the Parking Lot and Parking Spaces. Under no 
circumstances shall BCP (or its successors and assigns and/or the Parking Operator, if 
any) have the right to seek any contribution from the District for any of the costs 
associated with the easements and rights granted herein. 

2.8 Liability. BCP shall indemnify and hold harmless the District, its 
officials, officers, employees, and agents from all liabilities, obligations, damages, 
penalties, claims, costs, charges, and expenses (including reasonable attorney's fees), of 
whatsoever kind and nature for injury, including personal injury or death of any person or 
persons, and for loss or damage to any property caused by BCP occumng in connection 
with, or in any way arising out of the use of the Parking Lot and the Parking Spaces 
permitted by this Agreement; provided, however, the foregoing indemnity shall exclude 
any claims or liabilities caused by the gross negligence or willful conduct of the District, 
its officials, officers, employees and agents. If any action or proceeding is brought 
against the District, its officials, officers, or employees, or agents, the OAG in accordance 
with D.C. Official Code 5 1-301.1 11, shall take all legal action required to defend the 
District against such action and BCP shall promptly reimburse the District for all 
liabilities, obligations, penalties, claims, litigation, demands, defenses, costs, judgments, 
suits, proceedings, damages, disbursements or expenses of any kind (including attorneys' 
and experts' fees and expenses and fees and expenses incurred by the District in 
investigating, defending, or prosecuting any litigation, claim, or proceeding) that may at 



any time be imposed upon, incumed by, or asserted or awarded against District or any of 
them in connection with or arising from or out of this Agreement; provided, however, the 
foregoing indemnity shall exclude any claims or liabilities cause by the gross negligence 
or willful conduct of the District its officials, officers, employees and agents. Attorney 
fees incurred by the OAG shall be calculated based upon an equivalent amount that a 
private firm of comparable size to the OAG would have been charged for such 
representation based on the number of hours the OAG employees participated in such 
litigation or other action. 

ARTICLE 3. MISCELLANEOUS 

3.1 Binding Effect. This shall be binding on and shall inure to the benefit of the 
parties and their respective successors and assigns. BCP shall be released from future 
liability hereunder upon the sale or transfer of BCP's interest in the BCP Land or the 
Parking Lot, as appropriate. Notwithstanding anything to the contrary herein, in the 
event that BCP elects to transfer ownership of the Parking Lot (but not the remaining 
BCP Land) to a third party, the District agrees to execute an amendment to this 
Agreement amending Exhibit A to reflect only the legal description of the Parking Lot 
and removing all other BCP Land from Exhibit A, and substituting such new owner of 
the Parking Lot for BCP for all purposes of this Agreement. Notwithstanding the 
foregoing, the District shall not be required to execute an amendment to this Agreement 
should BCP fail to meet any other requirements that it may have under the LDA or the 
other agreements and documents executed in connection therewith. 

3.2 Further Assurances. The parties hereby agree from time to time to execute 
and deliver such further and other transfers, assignments and documents and do all 
matters and things which may be convenient or necessary to more effectively and 
completely cany out the intentions of this Agreement; provided, however, the District 
shall not be required to deliver any assurance unless such assurance is found to be legally 
sufficient by the OAG. 

3.3 Notices. Notices and other communications required or permitted under this 
Agreement shall be in writing and delivered by hand or sent by recognized overnight 
delivery service, or by certified or registered mail, postage prepaid, with return receipt 
requested. All notices shall be addressed as follows: 

If to BCP: 

With a copy to: 

If to the District: Deputy Mayor for Planning and Economic 
Development 
1350 Pennsylvania Avenue, N.W. 
Suite 3 17 
Washington, D.C. 20004 



With a copy to (which shall not constitute notice): 

Office of the Attorney General for the District of 
Columbia 
441 4Ih Street, N.W., 6Ih Floor North 
Washington, DC 20001 
Ann: Deputy Attorney General, Commercial 

Division 

or to such other addresses as may be designated by a proper notice. Notices shall be 
deemed to be effective upon receipt (or refusal thereof). 

3.4 No Third Party Beneficiary. No Person shall be a third party beneficiary 
under, by or through this Agreement. 

3.5 Waiver of Jury  Trial; Jurisdiction. All parties hereby waive any right to 
jury trial in the event any party files an action relating to this Agreement or to the 
transactions or obligations contemplated by this Agreement. Any action, suit or 
proceeding arising out of this Agreement or the transactions contemplated by this 
Agreement shall be brought exclusively in the District of Columbia, and all parties agree 
that such courts are the most convenient forum for resolution of any such action and 
further agree to submit to the jurisdiction of such courts and waive any right to object to 
venue in such courts. 

3.6 Remedies Cumulative. No remedy herein conferred upon any party is 
intended to be exclusive of any other remedy shall be cumulative and shall be in addition 
to every other remedy given hereunder or now or hereafter existing at law or in equity or 
by statute or otherwise. No single or partial exercise by any party of any right, power or 
remedy hereunder shall preclude any other or further exercise thereof. 

3.7 Coustructiou. Every covenant, term and provision of this Agreement shall be 
construed simply according to its fair meaning and not strictly for or against any party 
hereto. 

3.8 No Oral Modifications o r  Waivers. No modification of this Agreement or 
waiver of any provision of this Agreement shall be valid or effective unless the same is in 
writing and signed by BCP (or its successors or assigns) and the District in a form found to 
be legally sufficient by the OAG and filed among the land records of the Dishict of 
Columbia. No waiver by either party of any default of the other party shall be implied 
Gom any act or omission of such party in respect of such default. One or more waivers 
of any default or performance of any term, provision or covenant of this Agreement shall 
not be deemed to be a waiver of any subsequent default in the performance of the same. 

[Signatures on following page] 



n\J WITNESS WHEREOF, the parties have executed this Agreement as of the 
date written above. 

BROADCAST CENTER PARTNERS, LLC, a 
District of Columbia limited liability company 

By: FPIEllis Development, LLC, its Manager 

By: Four Points, LLC, its Manager 

By: Four Points Manager, LLC, its 
Manager 

By: [SEAL] 
Thomas G. Hotz 
Managing Member 

DISTRICT OF COLUMBIA, by and through the 
Office of the Deputy Mayor for Planning and Economic 
Development 

By: 
Neil 0. Albert 
Deputy Mayor for Planning and Economic 
Development 

Approved for Legal Sufficiency: 

Office of the Attorney General for the District of Columbia 

By: 
Emily K. Morris 
Assistant Attorney General 



STATE OF ) 
) ss: 

COUNTY OF 1 

The foregoing Parking Easement Agreement was acknowledged before me on this 
d a y  of ,2007, by Thomas G. Hotz, the Managing Member of Four Points 
Manager, LLC, which is the Manager of Four Points, LLC, which is the Manager of 
FPIEllis Development, LLC, which is the Manager of Broadcast Center Partners, LLC. 

Notary Public 

[Notarial Seal] 

My commission expires: 

) 
DISTRICT OF COLUMBIA ) ss: 

) 

The foregoing Parking Easement Agreement was acknowledged before me on this 
____day of ,2007, by Neil 0. Albert, the Deputy Mayor for Planning and 
Economic Development. 

Notary Public 

[Notarial Seal] 

My commission expires: - 



EXHIBITS TO BE ATTACHED 

Exhibit A Description of BCP Land 
Exhibit B Location of 100 Parking Spaces 



Exhibit G 

Development Plan Summary 



EXHIBIT G 

Development Plan Summary 

Broadcast Center Partners, LLC and Broadcast Residential Partners, LLC will build a high 
quality metro-oriented residential, commercial and retaillarts development on the Property 
featuring the restoration and integration of the historic and historically-contributing buildings. 
The proposed development, as shown on the plans contained in Exhibit J -Permitted Uses Plan, 
will provide approximately 3 19,917 square feet of gross floor area, which includes 192,511 gross 
square feet of residential uses, 24,323 gross square feet of retaillarts uses, and 103,083 gross 
square feet of office use. The Project will provide approximately 180 new housing units, of 
which 45 will be affordable. The garage will have a minimum of 185 below-grade parking 
spaces, including both legal parking spaces and tandem parking spaces. 

The development will preserve the architectural traditions of the local historic districts by 
incorporating the historically-contributing buildings into the Project. Viewing the Project from 
7Ih Street, N.W., there will appear to be two new, distinct structures: a glass office component on 
the southern portion of the site and masonry residential component to the north. The facades of 
the historic buildings at the northern end of the Property will be rehabilitated while elements of 
the new residential building will feature terraced setbacks so as not to encroach upon the existing 
historic buildings. The height ofboth the residential and office elements is 90 feet - nine floors 
in the residential portion and seven floors in the office portion. 

Tabulation of Development Data: 

Total Land Area: 51,062 square feet 

Building Height 90 feet 

6.3 Total 

(2.5 Nan-Residential) 

Gross Floor Area 3 19,917 square feet 

Rear Yard 45 feet 

Side Yard 

Lot Occupancy 88% 



Parking 185 spaces including lcgal and 
tandem 

Loading Office: 2 - 30' berths 
Retail: 2 - 30' berths 
Residential: 1 - 30' berth 



Exhibit H 

Schedule of Performance 



Exhibit H 
Broadcast Center One 

Schedule of Performance 



Exhibit I 

Community Benefits MOU 



EXHIBIT A 
MEMORANDUM OF UNDERSTANDING 

On March 15,2005 representatives of various parties (herei& referred to collectively 
a s  the "F'arties"), including Ledroit Park and Shaw communities, Advisory Neighborhood 
Commission IB, Advisory Commission 2% Shaw Main Streets, and Organizing 3- 

r + e  Neighborhood Equity DC (formerly Manna Community Development Corporation) $# 
(collectively, the "Community"'), Broadcast Center Partners, LLC ("BCP), Radio One, 2 0  4, 
Inc ("Radio One") and that National Capital Revitabation Corporation and its subsidiary 
RLA Revitalization Corporation ('WCRC") agreed to this Memorandum of 
Understanding (the "MOV'). This MOU concerns the responsibilities of the Parties to the 
Community rhroughout the mixed-use development of NCRC Parcel 33 and adjoining 
propertics (the "Development"). 

I. Development Prineipals and Priorities i 

i 
The Parties intend the Development, which includes residential office and retail 

space, to provide economic and social benefits to all the Parties. Therefore, the Parties 
agree that the Development shall: 

1. Provide workforce and affordable housing at the levels indicated below; 
2. Create employment opportunities and provide training; 
3. Ensure participation by Local, Small, Disadvantaged Business Enterprises 

(LSDBE) throughout the Development; 
4. Set aside leased retail space for qualified local businesses a! below market rates; 
5. Establish a Community Development Initiative Fund ("CDI Fund"); 
6. Cultivate relationships with Howard University and community sehools. 

El. Affordable Housing and Work Foree Housing: 

BCP shall include in the Residential Rental development both affordable housing units 
and workforce housing units. Such units, in aggregate, shall equal at least twenty-five 
percent (25%) of the total number of residential rental units. 

The Affordable Housing shall comprise: 
1. Ten percent (10%) of the total units available for families making between 31% - 

50% of the Area Median Income as defined by HUD; and 
2. Five percent (5%) of the total units available for families making between 51% - 

80% of the Area Median Income as defined by HUD. 

The Work Force Housing shall comprise: 
1. Ten percent (10%) of the total units available for families making between 81% - 

120% of the Area Median Income as dcfmed by HUD. 



BCP shall provide a mix of unit types as the affordable and work force housing 
and make these units available to diverse income categories. BCP also shall avoid 
clustering these units, ensuring that they are spread throughout the development BCP 
reserves the right to reprogram the Affordable Housing component as necessary to secnre 
affordable housing subsidy funds h m  the District of Columbia Department of Housing 
and Community Development ("DHCD") andlor Low Income Housing Tax Credits so 
long as the total amount of AfFordable Housing comprises no less than 25% of total 
residential units, and, at least 10% of total units fall between 3 1% and 50% AM1 and 5% 
of units fall between 51%-80% AMI. 

m. Additional Residential Units 

NCRC shall expedite the develo~ment of an additional parcel of land loafed at 
the 7m Street and ~ h d e  Island  venue @parcel 42'3. NCRC shall provide, within six (6) 
months following the date of this MOU, a viable plan for development of P m I  42. The 
goals of the parcel 42 development shall include:' 

1. Commercial viabiw, 
2. Rental housing available to households earning up to 50% of A M ;  and 
3. Compliance with the District of Columbia's development plans, including zoning 

and Uptown Destination District plans. 

IV. Living Wage Jobs: 

The Parties agree a major goal of the Development is to create permanent and 
conshvction jobs and to provide job training for members of the community, including 
the following: 

1. Permanent and Retail Jobs: BCP shall require commercial tenants of the 
Development to make ''reasonable commercial efforts" to employ residents of the 
community in the newly created entry level jobs and management and 
professional jobs. The Community shall appoint a representative to: 

(a) advertise open jobs by websites and other systems; and 
(b) identify quaIlied, trained, and readily available workers. x 

appoint an individual responsible for disseminating job information to the 
Community and shall make its management responsible for interfacing with the 
Community during and after the development cycle; 

(c) BCP agrees to encourage both the properly management company and 
retail partner(s) to apply reasonable commercial efforts to engage the Community 
endorsed staffing agency (Enterprising S a n g  Solutions) for a supply of 
qualified job applicants. 

2. Job Training and Constrnffion Jobs: BCP shall work with NCRC and a to be 
determined community organization to provide construction training and pre- 
apprenticeship opportunities to members of the commtmity. BCP shall use its best efforts 
to hire qualified members of the community for construction jobs. 



3. Employment Opportunities: The Community has suggested Enterprising 
Staffjng Solutions to provide qualified local employment candidates to the retail 
tenants in the Development. NCRC also shall include 'first source' language in its 
agreement with BCP and its retail partners. It is the responsibility of Enterprising 
Staffing Solutions to determine how it can best interface with DC DOES 
("Department of Employment Services") and it is not the responsibility of BCP to 
perform any coordination between these two bodies. 

4. Radio One Jobs: BCP shall encourage Radio One to make reasonable 
commercial efforts to submit their job openings to the Department of 
Employment Services and Enterprise Staffing Solutions before disseminating to 
the general public. BCP commits to add language to a lease agreement with Radio 
One that would encourage Radio One to create a relationship with Howard 
University's business school students in an effort to prepare students for career 
path jobs in the broadcast industry as a tern of the lease agreement. 

V. Retail Space 

BCP shall con.siruct and operate the Development's retail space as follows: 

1) Tenant Mix: BCP shall: (a) consult withNCRC to obtain a mix of tenants 
designed to promote long-term viability of the retail centers, @) carefully consider 
data on community preferences as supplied by Shaw Main Streets, (c) select 
tenants that provide a variety ofjob types for members of the community, and (d) 
avoid leasing space to tenants deemed undesirable for the neighborhood. 

2) Relocation assistance for Existing Retailers: NCRC shall provide assistance to 
qualified existing local businesses to move back to the new Development 'Ibe 
assistance shall be in the form of rent subsidies for temporary sites and relocation 
assistance in accordance HUD guidelines. Thequalified businesses shall 
include Tobago Caf6 and other viable enterprises that are financially capable of 
fulfilling, and credit-worthy enough to sign, five-year retail leases at the 
Development NCRC shall work with Community and the affected business on a 
commuuic-on strategy for relocation. 

3) Existing and Emerging Local Businesses: BCP shall designate 3,000 square feet 
(that is, ten p n t  (10%) of the retail space) for existing or emerging local 
businesses, providing reduced rents. BCP will offer the reduced rent as follows: a 
fifty percent (50%) rent reduction below market rates for years 1-2; a twenty-five 
percent (25%) reduction below market rates for years 3-5; and thereafter at market 
rater The qualified and existing local bnsiness will have the "Right of F i  
Refid" to return to the Development at market rents. QualZed and existing 
business shall include Tobago Caf6 and other viable enferprises financially 
capable of fulfilling, and credit-worthy enough to sign, a five-year retail lease at 
the Development. 



V1. LSDBF, Participation 

BCP shall include in the Development between 35-50% participation of local 
small business (LSDBE) vendors. Potential services for which BCP shall use LSDBE 
contractors include, without limitation, title, insurance, properly management, moving 
services, and parking operators. 

W. Community Development Initiative Fund ( ' '01 Fundn) 

The Parties shall establish a CDI Fund to be administered by the Community 
Fundation of the National Capitol Region to support Shaw community initiatives outlined 
by Organizing Neighborhood EQuity DC, Shaw Main Streets, the local Advisory 
Neighborheed Commissions, and the Lectroit Park Civic Association 

1. BCP Cash Contribution: BCP shall make mtriiutions totalinn one hundred 
fifly thousand dollars ($150,000) to the CDI Fund on the follow& schedule: 

a seventy-five thousand dollars ($75.0001 to the CDI Fund uvon the 
recordkon of the Planned unit ~eveiopment Covenant. 

' 

b. (ii) seventy-five thousand dollars ($75,000) on first anniversary date of the 
completion of the construction of the project, as defined by permanent 
financing of both the residenfial and oftice buildings. 

2. BCP shall workcooperatively with ONE DC (formerly Manna CDC) to apply for 
and secure a RID CBusiness Improvement District) m t  and will ~mvide 
commercially reasonable lobbiing services on &@of ONE D C - ~  officials in 
the DC Government to achieve fhis objective. 

3. Success Fees: BCP shall provide an additional Two Hundred Thousand Dollars 
($200,000) in ''success fees" to the CDI Fund upon the accomplishment of the 
following milestones 
a $100,000 at Settlement of Permanent Financing on the Stabilized 

Apartment and Commercial Buildings. 
b. $100,000 at Rehancing or Disposition of the properly (likely to occur 

sometime between years 10 and 15). 

ML Radio One Coutriiution 

Radio One, Inc. shall donate two Hundred and Fif€y Thousand Dollars ($250,000) 
in scholarship funds over a fi ve-year period after signing the lease negotiations with BCP, 
specifically for Shaw high school students to attend the Howard University School of 
Business or the Howard University School of Communications. These scholarships will 
be for &ose high school seniors who reside m the Shaw community. These h d s  shall be 
monitored and administered by the Community Foundation and the Resident Board 
Committee as stipulated in the Parcel 33 C o m m d y  Development Inithive P i  This 



commitment will be formalized in the lease agreement between Radio One, Inc. and 
Broadcast Center Partners, LLC. If Radio One fails to enter a lease agreement with BCP, 
BCP will assume responsibility for the scholarship fund. 

M. Relationship with h e a l  Sehools 

BCP shall work with Radio One to prepare a list of ideas designed to cultivate 
relationships with neighborhood schoois. The list of ideas may includc: 

1. Mentoring high school students; 
2. training and career path assistance for Howard students; 
3. "Adopt a School" programs with middle or elementary schools; and 
4. Hands-on production experiences for school students. 

X Community Role and Responsibiliti*l: 

The Community will make best efforts to provide support for the Development 
throoghout the development process, this support can be through zoning, construction 
and leasing. The Community will also make best efforts to interact with the appropriate 
city agencies to accelerate the Development and to receive the following 

1. A zoning variance fiom the District of Columbia to build the Development at 
a height of no less than ninety (90) feet; and 

2. A grant from the Housing Production T ~ s t  Fund. 

XL Commitment of Anchor Tenant 

It is acknowfedged by al l  parties that neither Radio One nor any alternative anchor tenant 
may be bound by the Community Benefits Agreement. The verbal commitments of Radio 
One Cqmm:ion to the community wiU be formalized in the lease agreement between - 
Kadin One and Broadcast Gaia Taitners, LLC aid a letter kom Radio One and BCP 
outlining those commitmens will be subruined to OhE DC and NCRC upon exaution of 
thc icasc agrcucnt. 

eiehborhood Commissioner 

~ i r & a  C. Lec 

Date:_- ##7 

Date: 5b$'h7 
ONE Right to Land, S a w  



Executive Diictor 
Org* Neighborhood Equity e lexander Fbdm ' Shaw Main Streets 
Advisory Neighborhood Commissioner 
SMD 2C01 

FOR BROACAST CENTER PARTNERS, LLC: 

W s even  asse ell 
Four Poinis,LJLC 

The Jarvis Co 

FOR NCRCIRZARC.. 

Interim President and CEO 

Date: ip!!,~ 

Date: s/--/Q 

Date: 

Date: q~~/b7 

Date: 6 /Od7 



Exhibit J 

Permitted Uses Plan 



MEZZANINE FLOOR PLAN 
KEYPLAN I 

BROADCASTCENTERONE 
A Mix-use Complex 
Broadcast Center Residential Partners. L.L.C 

devrouax & purnell architects . planners, p.c. 
! 

717 d Street, nw. washington, dc 20004 



FOURTH FLOOR PLAN ,o-)- THIRD FLOOR r d a ~  
KEYPLAN 

PI AN frobldonu) 

BROADCAST CENTER ONE 

THIRD FI OOR PLAN fofflcd 

0 > 

A Mix-use Complex 
Broadcast Center Residential Partners. L.L.C 

devrouax & purnell architects . planners, p.c. 
717 d Street, nw, washington. dc 20004 
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Exhibit K 

CBE Utilization and Participation Agreemeut 



CERTIFIED BUSINESS ENTERPRISE 
UTILlZATION AND PARTICIPATION AGREEMENT 

THIS CERTIFIED BUSINESS ENTERPRISE UTILIZATION AND 
PARTICIPATION AGREEMENT (this "Agreement") is made by and among the DISTRICT - 
OF CO1,UMBIA DEPARTMENT OF SMALL AND LOCAL BUSINESS 
DEVELOPMENT, (the "DSLBD), and BROADCAST RESIDENTIAL PARTNERS, LLC, 
a District of Columbia limited liability company, or its designees, successors or assigns, and 
BROADCAST CENTER PARNTERS, LLC, a District of Columbia limited liability company, 
or its designees, successors or assigns (collectively, the "Developers"). 

RECITALS 

A. Pursuant to a Land Disposition and Development Agreement dated as of 
between the Developers and the District of Columbia d o  the Office of the 

Deputy Mayor for Planning and Economic Development ("LDDA), Developers intend to 
provide for the mixed-use urban infill development of property located adjacent to the Shaw- 
Howard Metro Station in Washington, DC's Shaw neighborhood, including a 93,000 square foot 
office complex that will be the new national headquarters for Radio One Corporation, 23,000 
square fee4 of retail space, and 180 new Apartment Residences (the "Project"). 

B. Pursuant to the LDDA, the Developers covenant that they have executed and will 
comply in all respects with this Certified Business Enterprise Utilization and Participation 
Agreement. 

C. Capitalized terms not defined herein shall have the meaning assigned to them in the 
LDDA. 

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements 
contained herein, the receipt and adequacy of which is hereby acknowledged by both parties 
hereto, DSLBD and the Developers agree, as follows: 

ARTICLE I 
UTILIZATION OF CERTIFIED BUSINESS ENTERPRISES 

Section 1.1 CBE Utilization. Developers, on its behalf andfor on behalf of its successors and 
assigns (if any), shall hire and contract with Certified Business Enterprises certified pursuant to 
the Small, Local and Disadvantaged Business Enterprise Development and Assistance Act of 
2005, as amended (D.C. Law 16-33; D.C. Official Code 8 2-21 8.01 el seq.) (each a "CBE") in 
connection with the predevelopment and development phases of each Phase of the Project, 
including, but not limited to, professional and technical services, construction management, and 
w n s t ~ c t i o n  trade work, and suppliers, and pre and post-construction procurements of 
maintenance, security, site improvements, janitorial, refuse collection, food services, travel 
arrangements and other goods and services in any way related to the Project. Developers shall 
expend funds contracting and procuring goods and services from CBEs in an amount equivalent 
to no less than thirty-five percent (35%) of the Adjusted Development Budget (the '%BE 
Minimum Expenditure"). As detailed in Attachment 1 hereto, the Adjusted Development Budget 



is Ninety-Nine Million Eight Hundred Forty-Four Thousand Three Hundred Dollars 
($99,844,300.00). The CBE Minimum Expenditure is therefore Thirty-Four Million, Nine 
Hundred Forty-Five Thousand Five Hundred Five Dollars ($34,945,505.00). 

Section 1.2 Capacity Building Incentives. Developers acknowledge that a priority of the 
District of Columbia is to assist local businesses in developing greater capacity, technical 
capabilities and valuable experience, especially in areas of development and construction related 
services. To that end, the parties agree that Developers will have the right to earn and receive 
certain incentives for engaging in activities that are likely to create opportunities for CBEs 
generally, and to facilitate capacity building for Disadvantaged Business Enterprises as defined 
in the Act ("DBEs") in particular. Such incentives when earned by Developers will be applied 
by DSLBD to reduce Developers' CBE utilization requirements set forth in Section I . I  of this 
Agreement. 

(a) The parties shall mutually devise a list of professional services, trade specialties 
or other vocational areas in which CBEs either lack capacity, lack depth or in which such firms 
traditionally do not participate as prime contractors in construction projects of this nature and 
size (e.g., construction management; electrical contracting; mechanical contracting; structural 
steel erection; and specialty roofing) and such list shall be attached hereto as At&c-kernr2 and 
made a part of this Agreement ("Target Sector"). 

(1) For every dollar expended with a CBE that is not a DBE for services that 
fall within a Target Sector, Developers shall receive credit for $1 -25 against the 
CBE Minimum Expenditure. For example, a $200,000 contract award paid to a 
CBE Construction Management firm would be counted as $250,000 by DSLBD 
when measuring Developers' performance against the CBE Minimum 
Expenditure. In addition, for every dollar expended with a DBE for sewices that 
fall within a Target Sector, Developers shall receive credit for $1.50 against the 
CBE Minimum Expenditure (collectively, the "Reporting Bonus"). 

(2) In order to encourage utilization of DBEs, for every dollar expended with 
a DBE for services not included in a Target Sector, Developers shall receive a 
credit for $1.25 against the CBE Minimum Expenditure. 

(b) Every contract, purchase or task order (as applicable) issued by Developers to 
CBE firms, either directly or indirectly, which Developers believe should qualify for the 
Reporting Bonus shall be subject to review and approval by the Director of DSLBD (the 
"Director") to ensure that the scope of w o k  is properly characterized within a Target Sector. 
The Reporting Bonus will not be credited to Developers unless the Director approves the specific 
contract or procurement, provided, however, that a negative determination will not preclude 
Developers from receiving standard credit (either I: 1 or 1.25:1, as applicable) for the 
expenditure as set forth herein. 

(c) The parties may mutually agree in writing to additional incentives that may be 
earned by Developers for instituting additional capacity building initiatives for CBEs (e.g., pay 
without delay programs; establishment of strategic partnerships or mentor-protege initiatives). In 
particular, Developers are encouraged to work with their general contractors andlor construction 



managers to develop more flexible criteria for pre-qualifying CBEs for participation on the mixed- 
use projects. The modified pre-qualification criteria should consider the size and economic 
wherewithal usually present in small contractors as well as insurance and bonding requirements. 
Developers are also highly encouraged to establish CBE set-asides for certain procurements that 
will restrict bidders to those bid packages. 

Section 13 Submission of and Alterations to the Initial Project Budget. 

(a) The initial Adjusted Development Budget will be used to ascertain the CBE Minimum 
Expenditure pursuant to Section 1.1 (the "Initial Project Budget"). Prior to the commencement of 
the Project, the Initial Project Budget may be revised as a result of more specific cost figures not 
otherwise available when the Initial Project Budget was developed. 

(b) If the budget for the Project increases by an amount greater than 5% of the Initial Project 
Budget, Developers will notify DSLBD in writing of the increase and indicate that either (i) the 
Developers have elected to increase the CBE Minimum Expenditure by an identical percentage or 
(ii) the Dwelopers request a meeting with DSLBD to discuss an equitable modification to the CBE 
Minimum Expenditure. The Developers will modify their CBE Utilization Plan (as defined below) 
accordingly and submit the amended CBE Utilization Plan to DSLBD within ten (10) business days 
of such modification. 

(c) If the budget for the Project decreases by an amount greater than 5% of the Initial 
Project Budget, Developer will notify DSLBD in writing of the decrease and indicate that either (i) 
the Developer has elected to decrease the CBE Minimum Expenditure by an identical percentage or 
(ii) the Developers request a meeting with DLSBD to discuss an equitable modification to the CBE 
Minimum Expenditure. The ~evel&ers will modify their CBE Utilization Plan accordingly and 
submit the amended CBE Utilization Plan to DSLBD within ten (10) business days of such 
modification. 

ARTICLE 11 
CBE OUTREACH AND RECRUITEMENT EFFORTS 

Section 2.1 Identification of CBEs and Outreach Efforts. Developers shall utilize the 
resources of DSLBD, including the CBE Business Center found on DSLBD's website 
(htt~://dslbd.dc.~ov). In particular, Developers shall publish all contracting opportunities for this 
Project within the CBE Business Center's Business Opportunities area. Developers shall use the 
CBE Company Directory as the primary source for identifying CBEs. The primary contact 
regarding CBE referrals shall be the Director or such other DSLBD representative as the Director 
may designate. Developers may use other resources to identify individuals or businesses that 
could qualify as CBEs and is encouraged to refer any such firms to DSLBD's Certification unit 
for certification. Throughout the duration of the Project, Developers or their general 
contractor(s)!consbuction manager(s) shall (as set forth in Section 4.1) periodically publish 
notices in any of the following newspapers primarily serving the District of Columbia: The 
Current Newspapers, The Washington Informer, the Washington Afio-American, Common 
Denominator, Washington Rlade. Asian Fortune and El Tiempo Latino (or if any of them should 
cease to exist, their successor, and if there is no successor, in another newspaper of general 



circulation) to inform CBEs, and entities which could qualify as CBEs, about the business 
opportunities. In the event that Developers develop a website for the Project, such website shall 
(i) advertise upwming bid packages, (ii) present instructions on how to bid, and (iii) directly link 
to DLSBD's website. After advertising bid packages, Developers will advertise and conduct 
sub-contracting and bidding workshops seven (7) to fourteen (14) days prior to the due date for 
such advertised bid packages. Developers agrees to advertise upwming bid packages, if any, at 
least fifteen (15) days prior to the associated bid deadline date. 

ARTICLE 111 
INFORMATION SUBMISSIONS AND REPORTING 

Section 3.1 CBE Utilization Plans. Developers shall require their general contractor(s) to 
submit a CBE utilization plan to DSLBD for approval no less than thirty (30) days following the 
date hereof, which plans shall be automatically incorporated and made a part of this Agreement 
as Attachment 3 following approval by DSLBD (each, a "Utilization Plan"). Each Utilization 
Plan shall list all of the projected procurement items, quantities and estimated costs, bid opening 
and closing dates, and start-up and completion dates. This plan should indicate whether any 
items will be bid without restriction in the open market, or limited to CBEs. Developers may not 
deviate materially from the steps and actions set forth in each Utilization Plan without first 
obtaining the written consent of the Director. For ease of monitoring Developers agree to work 
with DSLBD to implement procedures for its general contractor to submit Utilization Plans 
electronically through the DSLBD compliance administration database, as applicable. 

Section 3.2 Quarterly Reports. Throughout the duration of the consttuction of the Project, 
Developers will submit quarterly contracting and subcontracting expenditure reports for the 
Project which identify: 

(i) those contracts where the party providing services, goods or materials was a CBE, 
including the name of the company and the amount of the contract; 

(ii) the nature of the contract; 

(iii) the amount actually paid by Developers to the CBE under such contract that 
month and to date; 

(iv) the certification categories for each vendorfcontractor, 

(v) the work performed by vendors/wntractors in Target Sector(s) and relevant 
multipliers; 

(vi) the percentage of overall development expenditures which were paid to CBEs; 
and 

(vii) any modifications to the CBE Minimum Expenditure resulting from alterations to 
the Initial Project Budget as discussed in Section 1.3. 



These reports shall be submitted no later than thirty days (30) after the end of each quarter. The 
reports shall be submitted on a form provided by DSLBD (a prototype of this form is included as 
Attachment 4). However, DSLBD reserves the right to reasonably amend this form, after 
consultation with the Developers. This report shall also describe the Developers' outreach 
efforts (if any) during the reporting period, to identify CBEs andlor encourage them to bid on or 
otherwise apply to provide labor, services, goods, and materials for use in the construction or 
operation of the development project. Companies that may be eligible for certification, but are 
not yet certified, or whose certification is pending with DSLBD shall not be included in these 
reports unless and until the company is certified. Further, only amounts expended after a 
company is certitied shall be counted towards the CBE Minimum Expenditure. Concurrently 
with submission of the quarterly reports, Developers shall also submit vendor verification forms 
(each, a "Vendor Verification Form") substantially in the form of Attachment 5. 

ARTICLE 1V 
GENERAL CONTRACTORS AND CONSTRUCTION MANAGERS 

Section 4.1 Adherence to  CBE Minimum Expenditure. Developers shall require in its 
contractual agreements with the general contractor and/or construction manager for the 
development project, as applicable, (the "General Contractor"), that the General Contractor 
comply with the relevant obligations and responsibilities of Developers contained in this 
Agreement with respect to achieving the applicable CBE Minimum Expenditure. Developers 
further agree to inform the General Contractor and subcontractors of the other obligations and 
requirements applicable to Developers under this Agreement. Developers shall inform the 
General Contractor that non-compliance with this Agreement may negatively impact future 
opportunities with the District for the Developers and the General Contractor respectively. 
Specifically, Developers will obtain the following commitments from its General Contractor 
("GC"): 

(i) The GC will publish a public notice in a newspaper whose primary circulation is 
in the District of Columbia (e.g. Afro American, Washington Informer, El 
Tiempo Latino, Asian Fortune, The Current Newspapers, etc.) for the purpose o f  
soliciting bids for products or services being sought for construction and 
renovation projects and will allow a reasonable time (e.g., no less than 30 
business days) for all bidders to respond to the invitations or requests for bids. 

(ii) The GC will contact DSLDB to obtain a current listing of all CBEs qualified to 
bid on procurements as they arise and will make full use of the CBE Business 
Center found at http:l/dslbd.dc.~ov for listing opportunities and for subcontracting 
compliance monitoring. 

(iii) In order to achieve the applicable CBE Minimum Expenditure for the Project, 
Developers shall require in its contractual agreements with the GC, that the GC 
provide a CBE bidder that is not the low bidder an opportunity to provide its final 
best offer before contract award, provided the CBE bid price is among the top 3 
bidders. 



(iv) The GC will not require that CBEs provide bonding on contracts with a dollar 
value less than $100,000, provided that in lieu of bonding the GC may accept a 
job specific certificate of insurance. 

(v) The GC will include in all contracts and subcontracts to CBEs, a process for 
alternative dispute resolution. This process shall afford an opportunity for CBEs 
to submit documentation of work performed and invoices by regarding requests 
for payments. Included in the contract shall be a mutually agreed upon provision 
for mediation (to be conducted by DSLBD) or arbitration in accordance with the 
rules of the American Arbitration Association. 

(vi) The GC and subcontractors shall strictly adhere to their contractual obligations to 
pay all subcontractors in accordance with the contractually agreed upon schedule 
for payments. In the event that there is a delay in payment to the general 
contractor, the GC is to immediately notify the subcontractor and advise as to the 
date on which payment can be expected. 

(vii) The GC commits to pay all CBEs, within fifteen (15) days following the GC's 
receipt of a payment which includes funds for such subcontractors, from the 
Developers. Developers also agree to establish a procedure for giving notice to 
the subcontractors of the Developers' payment to the GC. 

ARTICLE V 
EQUITY AND DEVELOPMENT PARTICIPATION 

Section 5.1 Minimum LSDBE Participation Requirements. Developers acknowledge and 
agree that businesses certified pursuant to the Act, as local, small and disadvantaged business 
enterprises ("LSDBEs"), shall receive no less than twenty percent (20%) in equity participation 
and no less than twenty percent (20%) in development participation in the Project, in accordance 
with Section 2349a of the Act, D.C. Offrcial Code 5 2-218.49a. To address the aforementioned 
requirements, the Memorandum of Understanding dated as of December 7,2007 ("MOW) by 
and between Ellis Enterprises LLC ("Ellis") and Four Points LLC ("Four Points"), attached as 
Attachment 7 and incorporated herein by reference, Ellis and Four Points have formed a limited 
liability company known as FPIEllis LLC ("FPiEllis") that will be the managing member of each 
of the Developers. Pursuant to section l(a) of the MOU, Ellis (a certified LSDBE), shall 
contribute one third of the initial capital required for the Project and shall have a 33.333% equity 
interest in FPiEllis. In addition, pursuant to section l(e) Ellis will receive a 33.333% share of 
development fees through its stake in FP/Ellis. 

Section 5.2 Pari Passu Returns for LSDBE Equity Partnefls). Developers agree that Ellis 
shall receive a return on investment in the Project that is pari passu with all other sources of 
sponsor developer equity. In addition, pursuant to Section I(b) of the MOU, if Ellis elects to 
contribute additional capital to the Project, Ellis will receive the same return as Four Points with 
respect to such additional capital. 



Section 5.3 Preservatlon of LSDBE Financial Interest. Ellis's equity interests shall not be 
diluted over the course of the Project. Pursuant to Section 2(a) of the MOU, Ellis' equity interest 
in Developers cannot be reduced or modified without Ellis' consent. In addition, pursuant to 
Section I(b) of the MOW, in no event will Ellis' percentage interest in FPIEllis be diluted by 
reason of a failure to contribute additional capital to FPIEllis. 

Section 5.4 LSDBE Risk Commensurate With Equity Position. No LSDBE firm shall be 
expected to bear financial or execution requirements that are out of proportion with the LSDBE 
firm's equity position in Developer andlor the Project. Pursuant to Sections l(a) and 1 (c) of the 
MOU, Ellis' contribution will be in direct proportion to its 33.333% interest in FPIEllis and pari 
passu with Four Points. 

Section 5.5 Management Control and Approval Rights. Pursuant to Section 1 (d) of the 
MOU, all major decisions involving FPIEllis, including the admission of new members, 
borrowings and financings, dissolution and other material actions, will require the unanimous 
consent of Ellis and Four Points. Any reduction of the carried interest payable to FPlEllis from 
Developers shall be a major decision. In voting on all major decisions affecting Developers, 
Four Points must consult with Ellis regarding all such decisions, and in no event shall Ellis' 
equity interest in Developers be reduced or modified without Ellis' consent. 

Section 5.6 LSDBE Inclusion, Recognition, Access and Involvement. Developers 
acknowledge that a priority of the District is to ensure that LSDBE partners on development 
projects are granted and encouraged to maintain active involvement in all phases of the 
development effort, from initial-pre-development activities through development completion and 
ongoing asset management. To assist LSDBE firms in gaining the skills necessary to participate 
in larger development efforts, Developers agree to provide any LSDBE members, including 
Ellis, full and open access to information utilized in project execution, including, for example, 
market studies, financial analyses, project plans and schedules, third-party consultant reports, etc. 
Developers agree to consistently represent and include LSDBE members of Developers as team 
members through such actions as joint naming (if applicable), advertising, and branding 
opportunities that incorporate LSDBE firms, including Ellis. LSDBE members of Developers 
shall not be precluded from selling services back to Developers. Pursuant to Section I(d) of the 
MOU, at a minimum, Ellis will be actively involved in the selection of CBE vendors and 
contractors for the Project and in monitoring compliance with the District o f  Columbia CBE 
requirements stated in this Agreement. Ellis will also participate in the selection of the firms to 
provide property management for the different components of the Project. Developers agree that 
Ellis may be considered for the provision of such property management services. 

ARTICLE VI 
CONTINGENT CONTRIBUTIONS 

Section 6.1 Contingent Contributions for Failure to Meet CBE Minimum Expenditure. If 
Developers fail to meet their contracting and procurement obligations pursuant to this 
Agreement, within 60 days of the conclusion of the Project, which shall be determined by 
issuance of certificate(s) of occupancy for the buildings in Project, Developers shall make the 
following payments (each, a "Contingent Contribution"), which shall be paid to the District of 



Columbia in the time and in a manner to be determined by DSLBD. The amount available to 
pay such Contingent Contributions shall be equal to twenty-five percent (25%) of the CBE 
Minimum Expenditure (the "Contribution Fund") and shall be utilized by DSLBD to further its 
capacity building efforts to benefit CBEs and District-based small businesses. At the conclusion 
the Project, DSLBD shall measure the percentage difference between the CBE Minimum 
Expenditure and Developers' actual expenditures (the "Shortfall"), if applicable. 

(i) If the Shortfall is more than 50% of the CBE Minimum Expenditure, Developers 
shall make a Contingent Contribution of one hundred percent (100%) of the 
Contribution Fund. 

(ii) If the Shortfall is between 10% and 50% of the CBE Minimum Expenditure, 
Developers shall make a Contingent Contribution that is the percentage of the 
Contribution Fund that is equal to the Shortfall. For example, if the Shortfall is 
20%, the Developers shall make a Contingent Contribution of 20% of the 
Contribution Fund. 

(iii) If the Shortfall is less than 10% of the CBE Minimum Expenditure, and 
Developers have not taken all actions reasonably necessary (as reasonably 
determined by DSLBD based on Developers' reports and other verifiable 
evidence) to achieve the CBE Minimum Expenditure, Developers shall make a 
Contingent Contribution that is the percentage of the Contribution Fund that is 
equal to the Shortfall. 

(iv) If the Shortfall is less than 10% of the CBE Minimum Expenditure, and 
Developers has taken all actions reasonably necessary (as reasonably determined 
by DSLBD based on Developers' reports and other verifiable evidence) to 
achieve the CBE Minimum Expenditure, the Developers shall not be required to 
make a Contingent Contribution. The Developers may meet their burden to 
demonstrate they have taken all actions reasonably necessary to achieve their 
CBE Minimum Expenditure by (I) !idfilling all CBE oueeach and recruitment 
efforts identified in Article I1 of this Agreement; (2) complying with Article IV of 
this Agreement; (3) providing evidence of the General Contractors' compliance 
with the commitments set forth in Article IV of this Agreement, and by taking the 
following actions, among other things': 

a. In connection with the preparation of future bid packages, if any, develop a 
list of media outlets that target CBEs and porential CBEs hereafter refened to 
as "Target Audience" based on D.C. certification criteria; 

b. During the initial construction of the Project, place advertisements in media 
outlets that address the Target Audience on a regular basis (k, each time a 
new bid package is sent out) and advertise the programmatic activities 
established pursuant to the Agreement on an as needed basis; 

I See Attachment 6 for a list of suggested outreach activities. 



c. Fax and/or email new procurement opportunity alerts to targeted CBEs 
according to trade category; 

d. In connection with the preparation of future bid packages, if any, develop a 
list of academic institutions, business and community organizations that 
represent the Target Audience so that they may provide updated information 
on available opportunities to their constituents; 

e. Make presentations and conduct pre-bid conferences advising of contracting 
opportunities for the Target Audience either one-on-one or through targeted 
business organizations; 

f. Provide up to ten (10) sets of free plans and specifications for business 
organizations representing Target Audiences upon request; 

g. Commit to promoting opportunities for joint ventures between non-CBE and 
CBE firms to further grow CBEs and increase contract participation. 

Section 6.2 Failure to Meet Equity and Development Participation Requirements. Failure 
to comply with the equity and development participation requirements of Article V of this 
Agreement shall constitute a material breach of this Agreement and of the LDDA. 

Section 6.3 Other Remedies. Failure to make any required Contingent Contribution in the time 
and manner specified by DSLBD shall be a material breach of this Agreement. In the event that 
the Developers breaches any of its obligations under this Agreement, in addition to the remedies 
stated herein, DSLBD does not waive its right to seek any other remedy against the Developers, 
the general contractor of the Project and any manager of the Project that might otherwise be 
available at law or in equity, including specific performance. 

Section 6.3 Waiver of Contingent Contributions. Any Contingent Contribution required 
under this Section may be rescinded or modified by the Director upon consideration of the 
totality of the circumstances affecting such noncompliance. 

ARTICLE VII 
MISCELLANEOUS 

Section 7.1 Primary Contact. The Director, or his or her designee, shall be the primary point 
of contact for Developers for the purposes of collecting or providing information, or carrying out 
any of the activities under this Agreement. The Director and a representative of the Developers 
with contracting andfor hiring authority shall meet regularly. 

Section 7.2 Notices. Any notice, payment or instrument required or permitted by this 
Agreement to be given or delivered to either party shall be deemed lo have been received when 
personally delivered or transmitted by telecopy or facsimile transmission (which shall be 
immediately confirmed by telephone and shall be followed by mailing an original of the same 
within 24 hours after such transmission) or 72 hours following deposit of the same in any United 
States Post Office, registered or certified mail, postage prepaid, addressed as  follows: 



To DSLBD: 

and 

Department of Small and Local Business Development 
441 4' Street, N.W., Suite 970 North 
Washington, DC 20001 
Attention: Director 
Tel: (202) 727-3900 
Fax: (202) 724-3786 

Office of the Deputy Mayor for Planning & Economic 
Development 
John A. Wilson Building 
1350 Pennsylvania Avenue, NW, Suite 31 7 
Washington, DC 20004 
Attention: Deputy Mayor for Planning and Economic 

Development 
Tel: (202) 727-6365 
Fax: (202) 727-6703 

With a copy to: Office of the Attorney General 
John A. Wilson Building 
1350 Pennsylvania Avenue, NW, Suite 407 
Washington, DC 20004 
Attention: Attorney General 
Tel: (202) 724-3400 
Fax: (202) 347-8922 

To Developers: Broadcast Residential Partners, LLC 
Broadcast Center Partners, LLC 
1225 19" StreeL NW 
Suite 310 
Washington DC 20036 
Attention: Stan Voudrie 
Fax: 402-361 -2025 

Each party may change its address or addresses for delivery of notice by delivering 
written notice of such change of address to the other party. 

Section 7.3 Severability. If any part of this Agreement is held lo be illegal or unenforceable by 
a court of competent jurisdiction, the remainder of this Agteement shall be given effect to the 
fullest extent possible. 

Section 7.4 Successors and Assigns. This Agreement shall be binding upon and inure to the 
benefit of any permitted successors and assigns of the parties hereto. This Agreement shall not 
be assigned by the Developers without prior written notice to DSLBD. 



Section 7.5 Amendment; Waiver. This Agreement may be amended from time to time by 
written supplement hereto and executed by DSLBD and Developers. Any obligations hereunder 
may not be waived, except by written instrument signed by the party to be bound by such waiver. 
No failure or delay of either party in the exercise of any right given to such party hereunder or 
the waiver by any party of any condition hereunder for its benefit (unless the time specified 
herein for exercise of such right, or satisfaction of such condition, has expired) shall constitute a 
waiver of any other or further right nor shall any single or partial exercise of any right preclude 
other or further exercise thereof or any other right. The waiver of any breach hereunder shall not 
be deemed to be a waiver of any other or any subsequent breach hereof. 

Section 7.6 Governing Law. This Agreement shall be governed by the laws of the District of 
Columbia. 

Section 7.7 Counterparts. This Agreement may be executed in counterparts, each of which 
shall be deemed an original. 

Section 7.8 Entire Agreement. All previous negotiations and understandings between the 
parties hereto or their respective agents and employees with respect to the transactions set forth 
herein are merged into this Agreement, and this Agreement alone fully and completely expresses 
the parties' rights, duties and obligations with respect to its subject matter. 

Section 7.9 Captions, Gender, Number and Language of Inclusion. The captions are 
inserted in this Agreement only for convenience of reference and do not define, limit or describe 
the scope or intent of any provisions of this Agreement. Unless the context clearly requires 
otherwise, the singular includes the plural, and vice versa, and the masculine, feminine and 
neuter adjectives include one another. As used in this Agreement, the word "including" shall 
mean "including but not limited to". 

Section 7.10 Attachments The following exhibits shall be deemed incorporated into this 
Agreement in their entirety: 

Attachment 1: CBE Minimum Expenditure 
Attachment 2: Target Sector List 
Attachment 3: Utilization Plan 
Attachment 4: CBE Reports 
Attachment 5: Vendor Verification Form 
Attachment 6: Suggested Documentation of Outreach Efforts 
Attachment 7: Four Points - Ellis Enterprises MOU 

Section 7.11 Binding Effect. This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors, assigns, heirs and personal representatives. 



AGREED TO AND EXECUTED THIS &LAY OF UECkblBER, 2007 

GOVERNhIENT OF TIlE DISTRICTOF COLCMBIA 
DEPARTMENT OF Shl.\LL AND LOCAL BCSINISSS DEVELOPhlENT - ) .- ,?- ', 

/ 3 , -  r /.?.,T 
By: (L-- -, (--7. - < 

ERlK A. MOSES 
"""L.., 

DIRECTOR 

BROADCAST RESIDEN'I'IAL PARTNERS, LLC 

BY: 
TUOklAS C .  H(YD: 

BROADCAS1'CEN'I'F:R PARTNERS, LLC 

RY: 
THOMAS C:. 1401'7.  
PRINCIPAI. 

I:! 



Exhibit L 

Lease Termination Payment Amount 





Exhibit M 

Radio OnelTV One Gross Assistance Provided by BCP 

The subsidy for the Base Rent takes into account an average 3.68% per year increase in the Base Rent. 

Total Rentable SF 

Projected 
Base Rent 
(2010 $)* 

Projected Operating 
Expenses 
(20 10 $) 

Estimated Real Estate 
Taxes (20 1 0 $) 

Proposed 
Lease 

59,240 SF 

$32.00/SF 

$10.00/SF 

$6.69/SF 

Subsidy 

NIA 

$8.75/SF 

$8.26/SF 

$6.69/SF 

Net Effective Rate 

59,240 SF 

$23.25/SF 

$1.74/SF 

$O.OO/SF 

Term of Subsidy 

N/A 

1 5 Years 

15 Years 

10 Years 





Exhibit N 

Developer's Pro Forma Financials 














































